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Bureau of Customs and 
Border Protection 


CBP Decisions 
(CBP Dec. 04-12) 
FOREIGN CURRENCIES 
VARIANCES FROM QUARTERLY RATES FOR MARCH, 2004 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in CBP Decision 04-11 for the 
following countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday(s): None 
Norway krone: 


March 2, 2004 $0.140203 
March 3, 2004 . om ; .140040 
March 4, 2004 ere ; 140984 
March 5, ae .142878 
March 6, 2004.... etna .142878 
March 7, . .142878 
March 10, 2004 ee : 141103 
March 11, 2004 143010 


South Africa rand: 
March 3, 2004 ea $0.144509 
Sweden krona: 


March 2, 2004 raat ae $0.131709 
March 3, 2004 aad oer ees .130830 
March 12, 5 ae Rana ies .131666 
March 13, apes ae .131666 
March 14, é a aan .131666 
March 15, ; ; J .132415 
March 17, { ere Tt .132048 
March 24, 4 a bebed tae .131562 
March 25, < é ; wae .131165 
March 26, ¢ ‘ ; ; 130514 
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FOREIGN CURRENCIES—Variances from quarterly rates for March 
2004 (continued): 


Sweden krona: (continued): 


March 27, 2004 .130514 
March 28, 2004 .130514 
March 29, 2004 .131053 
March 30, 2004 .131718 
March 31, 2004 .132450 


Switzerland franc: 
March 3, 2004 $0.766989 
Venezuela bolivar: 


March 1, 2004 $0.000521 
March 2, .000521 
March 3, 2004 .000521 
March 4, .000521 
March 5, .000521 
March 6, 2004 .. .000521 
March 7, .000521 
March 8, .000521 
March 9, 2004 .000521 
March 10, 2004 .000521 
March 11, 2004 .000521 
March 12, 2004 .000521 
March 13, 2004 .000521 
March 14, 2004 .000521 
March 15, 2004 .000521 
March 16, .000521 
March 17, £ .000521 
March 18, .000521 
March 19, .000521 
March 20, .000521 
March 21, .000521 
March 22, 2004 .000521 
March 23, 2004 .000521 
March 24, 2004 .000521 
March 25, 2004 .000521 
March 26, .000521 
March 27, 2004 .000521 
March 28, .000521 
March 29, .000521 
March 30, .000521 
March 31, 2004 .000521 


Dated: April 1, 2004 


RICHARD B. LAMAN, 
Chief, 


Customs Information Exchange. 





BUREAU OF CUSTOMS AND BORDER PROTECTION 


(CBP Dec. 04-13) 
FOREIGN CURRENCIES 


DAILY RATES FOR COUNTRIES NOT ON 
QUARTERLY LIST FOR MARCH, 2004 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown be- 
low. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday(s): None 


European Union euro: 


March 1, 2004 _ $1.243100 
March 2, 2004 _ 1.221200 
March 3, 2004 J 1.208800 
March 4, 2004 1.222500 
March 5, 2004 ; 1.240100 
March 6, 2004 ne 1.240100 
March 7, 2004......... re sian tea 1.240100 
March 8, stardhapacantaetia 1.237100 
March 9, coats 1.242800 
March 10, 2004 died 1.222600 
March 11, 2004........ eraniear eae : 1.226800 
March 12, ¢ xafn ke etna 1.219100 
March 13, 5 ar ae 1.219100 
March 14, 2004 ates 1.219100 
March 15, ‘ reas 1.224300 
March 16, 200< ; 1.227000 
March 17, 200 Weeraatt 1.219700 
March 18, < a 1.239200 
March 19, Sl deade ames 1.226900 
March 20, 2004 ae 1.226900 
March 21, 2004 santa a ates 1.226900 
March 22, 2004 Uses ; 1.236800 
March 23, 2004 eas 1.231100 
March 24, 200-¢ ae eat eterd 1.221300 
March 25, ‘ 1.217000 
March 26, 2004 1.209200 
March 27, ‘ me 1.209200 
March 28, ‘ 1.209200 
March 29, 2004 1.214100 
March 30, a3 1.220200 
March 31, aes 1.229200 


South Korea won: 


March 1, 2004 ; $0.000848 
March 2, 2004 .000852 
March 3, 2004 ears .000849 
March 4, 2004 .000854 
March 5, 2004 .000853 
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FOREIGN CURRENCIES—Daily rates for Countries not on quarterly 
list for March 2004 (continued): 
South Korea won: (continued): 


March 6, 2004 .000853 
March 7, 2004 .. aie k Sales .000853 
March 8, 2004 Be acto Sree eacanoes ches Sen .000852 
March 9, 2004 . : rrr 000853 
March 10, 2004........... ares are aan .000854 
March 11, 2004.. Boke may ; ck .J00854 
March 12, 2004 cae a pats .000847 
March 13, 2004.... ee ee Assn cmted otatae .000847 
March 14, 2004.... or Tea Lee eet ats .000847 
March 15, 2004.............. ; . coe aias cas .000851 
March 16, 2004 creek iiciate Micrire ; .000854 
March 17, 2004.... nee Re denen ecees .000857 
March 18, 2004 eer eral Saeed .000864 
March 19, 2004..... ee .000864 
March 20, 2004..... Satie seers ; .000864 
March 21, 2004. Brak apres ie tee ks on 2 000864 
March 22, 2004 ; te ; ; a 000861 
March 23, 2004.. ee ee. ; ae .000862 
March 24, 2004... es stars eee .000866 
March 25, 2004... +5 : ee : .000864 
March 26, 2004. Peivatatea’srstere a .000864 
March 27, 2004 sid ; : ” ; .000864 
Deawen 28. 2004... .. 6. kick cwcecwes be aigeeretes ; os ap .000864 
March 29, 2004..... Be seth a 000864 
March 30, 2004.. Sener rn a ero, .000867 
March 31, 2004. 26 ee a .000872 


orm Ne 


~ 
ao oO 


2 
2 
2 
2 
2 
2 
2 


OO 


Taiwan N.T. dollar: 


March 1, 2004 Gaps mioie eaters Soot $0.030039 
March 2, 2004 ... i606. ese Aue oreo bart ; .030030 
March 3, 2004 ge Aces btn tu bag Shi euerecara .030012 
Maren 4, 2004 «0. 5c ccceee. eather tee : .030003 
March 5, 2004 ie a woe .030048 
March 6, 2004 ee Le cro leerens .030048 
March 7, 2004 whiten ste ; .030048 
March 8, 2004 . cera stevreeiss .029985 
March 9, 2004 ‘3 Lar ee .030048 
March 10, 2004 Pitt eaeics .029985 
March 11, 2004... ares .030048 
March 12, 2004. eal .029922 
March 13, 2004 .029922 
March 14, 2004 .029922 
March 15, 2004 .029940 
March 16, 2004 Bee : .030021 
March 17, 2004... .030075 
March 18, 2004 peak .030184 
March 19, 2004 .030102 
March 20, 2004 ae .030102 
March 21, 2004 pal eee Ag .030102 
March 22, 2004 oe er .030111 
March 23, 2004. pee ids . .030075 
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FOREIGN CURRENCIES—Daily rates for Countries not on quarterly 
list for March 2004 (continued): 


Taiwan N.T. dollar: (continued): 


March 24, 2004.... ae af .030157 
March 25, 2 ie .030130 
March 26, < z : shies 030084 
March 27, ‘ nT i Wore. nies eer 030084 
March 28, 200-¢ oie aye ial aS anaiecaie ee hea 7 at .030084 
March 29, ¢ ; .030166 
March 30, nail Ee are re: ; .030221 
March 31, : er 030303 


Dated: April 1, 2004 


RICHARD B. LAMAN, 
Chief, 


Customs Information Exchange. 


(= RR ae 


(CBP Dec. 04-14) 


CIE C 14/04 
LIQ—03—01—-RR:00:CI 


RE: SECTION 159.34 CFR 


SUBJECT: CERTIFIED RATES OF FOREIGN EXCHANGE: SEC- 
OND QUARTER, 2004 


LISTED BELOW ARE THE BUYING RATES CERTIFIED FOR 
THE QUARTER TO THE SECRETARY OF THE TREASURY BY 
THE FEDERAL RESERVE BANK OF NEW YORK UNDER PROVI- 
SION OF 31 USC 5151. THESE QUARTERLY RATES ARE APPLI- 
CABLE THROUGHOUT THE QUARTER EXCEPT WHEN THE 
CERTIFIED DAILY RATES VARY BY 5% OR MORE. SUCH VARI- 
ANCES MAY BE OBTAINED BY CALLING (646) 733-3065 OR 
(646)733-—3057. 


QUARTER BEGINNING APRIL 1, 2004 AND 
ENDING JUNE 30, 2004 








COUNTRY CURRENCY U.S. DOLLARS 
PRUERPE RABE 5.0 onic. leine oid mele DOLLAR $0.767100 
... $0.345722 
DOLLAR ... $0.763301 
GPR Rami ai a 5 x) x:cnanc civ.clal ea iaier PERM oi Scania aie giana Se .....- $0.120818 
DENMARK BENNIE creosote 9.5. oia54 $0.165961 
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COUNTRY CURRENCY U.S. DOLLARS 


$0.128398 

$0.023041 

$0.009643 

$0.263158 
NEW PESO &0.089429 

DOLLAR $0.667800 

NORWAY KRONE. $0.146628 
SINGAPORE DOLLAR $0.598086 
SOUTHAFRIGCA, 0.5.05 050000%- $0.157604 
SRI LANKA $0.010204 
SSOUEMDEIN, = 555.2:00:5 se ceseaaesaaivte $0.133958 
SWITZERLAND ; $0.791954 
THAILAND $0.025536 
UNITED KINGDOM $1.856400 
VENEZUELA $0.000521 


Date: April 1, 2004 


RICHARD B. LAMAN, 
Chief, 


Customs Information Exchange. 


Rc 


QUARTERLY IRS INTEREST RATES USED IN 
CALCULATING INTEREST ON OVERDUE ACCOUNTS 
AND REFUNDS ON CUSTOMS DUTIES 


AGENCY: Customs and Border Protection, Department of Home- 
land Security. 


ACTION: General notice. 


SUMMARY: This notice advises the public of the quarterly Internal 
Revenue Service interest rates used to calculate interest on overdue 
accounts (underpayments) and refunds (overpayments) of Customs 
duties. For the calendar quarter beginning April 1, 2004, the interest 
rates for overpayments will be 4 percent for corporations and 5 per- 
cent for non-corporations, and the interest rate for underpayments 
will be 5 percent. This notice is published for the convenience of the 
importing public and Customs and Border Protection personnel. 


EFFECTIVE DATE: April 1, 2004. 


FOR FURTHER INFORMATION CONTACT: Trong Quan, Na- 
tional Finance Center, Collections Section, 6026 Lakeside Boulevard, 
Indianapolis, Indiana 46278; telephone (317) 614—4516. 





BUREAU OF CUSTOMS AND BORDER PROTECTION 


SUPPLEMENTARY INFORMATION: 


Background 


Pursuant to 19 U.S.C.1505 and Treasury Decision 85-93, pub- 
lished in the Federal Register on May 29,1985 (50 FR 21832), the 
interest rate paid on applicable overpayments or underpayments of 
Customs duties must be in accordance with the Internal Revenue 
Code rate established under 26 U.S.C. 6621 and 6622. Section 6621 
was amended (at paragraph (a)(1)(B) by the Internal Revenue Ser- 
vice Restructuring and Reform Act of 1998, Public Law 105-206, 112 
Stat. 685) to provide different interest rates applicable to overpay- 
ments: one for corporations and one for non-corporations. 

The interest rates are based on the Federal short-term rate and 
determined by the Internal Revenue Service (IRS) on behalf of the 
Secretary of the Treasury on a quarterly basis. The rates effective for 
a quarter are determined during the first-month period of the previ- 
ous quarter. 

In Revenue Ruling 2004-26, the IRS determined the rates of inter- 
est for the calendar quarter beginning April 1, 2004, and ending 
June 30, 2004. The interest rate paid to the Treasury for underpay- 
ments will be the Federal short-term rate (1%) plus four percentage 
points (4%) for a total of five percent (5%). For corporate overpay- 
ments, the rate is the Federal short-term rate (1%) plus three per- 
centage points (3%) for a total of four percent (4%). For overpay- 
ments made by non-corporations, the rate is the Federal short-term 
rate (1%) plus four percentage points (4%) for a total of five percent 
(5%). These interest rates are subject to change for the calendar 
quarter beginning July 1, 2004, and ending September 30, 2004. 

For the convenience of the importing public and Customs and Bor- 
der Protection personnel the following list of IRS interest rates used, 
covering the period from before July of 1974 to date, to calculate in- 
terest on overdue accounts and refunds of Customs duties, is pub- 
lished in summary format. 


Beginning Ending Under- Over- Corporate 
Date Date payments payments Overpay- 
(percent) (percent) ments 


(Eff 11-99) 
(percent) 


070174 063075 
070175 013176 
020176 013178 
020178 013180 
020180 013182 
020182 123182 
010183 063083 
070183 123184 
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Beginning Ending Under- Over- Corporate 


Date Date payments payments Overpay- 
(percent) (percent) ments 


(Eff 1-1-99) 
(percent) 


010185 063085 13% 
070185 123185 11% 
010186 063086 10% 
070186 123186 9% 
010187 093087 } 8% 
100187 123187 9% 
010188 033188 10% 
040188 093088 I 9% 
100188 033189 10% 
040189 093089 11% 
100189 033101 10% 
040191 123191 7 9% 
010192 033192 8% 
040192 093092 ] T% 
100192 063094 6% 
070194 093094 T% 
100194 033195 8% 
040195 063095 9% 
070195 033196 ] 8% 
040196 063096 7% 
070196 033198 8% 
040198 123198 T% 
010199 033199 Ne T% 
040199 033100 8% 
040100 033101 9% 
040101 063001 / 8% 
070101 123101 7 7% 
010102 123102 6% 
010103 093003 5% 
100103 033104 4% 
040104 063004 5% 


Dated: March 31, 2004 


ROBERT C. BONNER, 
Commissioner, 
Customs and Border Protection. 
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8 CFR Part 103 
19 CFR Part 24 
RIN 1651-AA51 


Overtime compensation and premium pay 
for Customs officers 


AGENCY: Department of Homeland Security. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the definition of 
“customs officer” for the purpose of eligibility for overtime compensa- 
tion and premium pay. In addition, a conforming change is made to 
the definition of “immigration officer”. These revisions are necessary 
to reflect recent changes in the functions and organizational struc- 
ture of U.S. Customs and Border Protection consistent with the 
Homeland Security Act of 2002. 


DATE: Comments must be received by May 7, 2004. 


ADDRESS: Written comments (preferably in triplicate) may be ad- 
dressed to the Regulations Branch, Office of Regulations and Rul- 
ings, U.S. Customs and Border Protection, 1300 Pennsylvania Av- 
enue, NW, Washington, DC 20229, and may be inspected at 799 9 


Street, NW, 5‘ Floor, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Richard Balaban, 
Financial Analyst, Office of Field Operations, (202) 927-0031. 


SUPPLEMENTARY INFORMATION: 


Background 


Section 24.16 of the Customs Regulations (19 CFR 24.16) sets 
forth the procedure that U.S. Customs and Border Protection (CBP) 
must follow to furnish overtime and premium pay to customs offic- 
ers, as required by the Customs Officer Pay Reform Act (“COPRA’; 
19 U.S.C. 267). The statutory language at 19 U.S.C. 267(e)(1) pro- 
vides that overtime compensation and premium pay may be paid to 
an individual performing those functions specified by regulation by 
the Secretary of the Treasury for a customs inspector or canine en- 
forcement officer. Since the enactment of the Homeland Security Act 
of 2002 (Pub. L. 107-296, 116 Stat. 2135, 6 U.S.C. 101 et seq.), these 
regulations are promulgated by the Secretary of Homeland Security. 

The enabling regulation, specifically § 24.16(b)(7), Customs Regu- 
lations, defines those eligible for COPRA coverage by specifying only 
four position descriptions: “Customs Inspector,” “Supervisory Cus- 
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toms Inspector,” “Canine Enforcement Officer,” and “Supervisory Ca- 
nine Enforcement Officer.” This definition does not encompass the 
expanded border security and inspection functions brought into CBP 
by the government reorganization consistent with the Homeland Se- 
curity Act of 2002. (See Homeland Security Act and the President’s 
Reorganization Plan of November 25, 2002, as amended by the 
President’s January 30, 2003 modification.) 

When CBP was established on March 1, 2003, it brought together 
some 18,000 inspection personnel from different agencies and disci- 
plines at the nation’s ports of entry, with the priority mission of pre- 
venting terrorists and terrorist weapons from entering the United 
States. At present, three different overtime and premium pay sys- 
tems are required to administer overtime compensation and pre- 
mium pay for inspection personnel. 


Proposed Regulation 


This proposed regulation would amend the definition of “customs 
officer” for the purpose of eligibility for overtime compensation and 
premium pay. As a result of this regulatory change to the definition 
of “customs officer” in 19 CFR and a conforming change to the defini- 
tion of “immigration officer” in 8 CFR, the Department of Homeland 
Security (DHS) will implement a single overtime and premium pay 
system, COPRA, replacing the three different systems that are now 
in place. This will eliminate the inequities and disparities in pay and 
scheduling under the three different systems. 

A new position, Customs and Border Protection Officer (known as 
CBP Officer), is being established to merge the expanded border and 
inspection functions formerly performed within three separate agen- 
cies: the Immigration and Naturalization Service (Department of 
Justice), the United States Customs Service (Department of the 
Treasury), and the Animal and Plant Health Inspection Service (De- 
partment of Agriculture). The CBP Officer will be the principal front 
line officer carrying out the priority mission and the traditional cus- 
toms, immigration and some agriculture inspection functions, which 
are now the responsibility of CBP. The establishment of the new po- 
sition will enable the agency to perform its mission more efficiently 
and to provide better protection and service to the public at the ports 
of entry. In addition, CBP is establishing the CBP Agriculture Spe- 
cialist position with responsibilities for agriculture inspection of pas- 
sengers and cargo as well as analysis of agriculture imports. In order 
to assure that these officers meet their responsibilities to the public, 
they are required to be available for overtime as a condition of em- 
ployment. 

To enable CBP to furnish overtime compensation and premium 
pay for these new positions, it is necessary to include “Customs and 
Border Protection Officer” and related positions within the definition 
of “customs officer” in 19 CFR 24.16(b)(7). It is noted that the contin- 
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ued usage of the term “customs officer” does not reflect any reorgani- 
zation within DHS. Rather, it occurs because it reflects the pertinent 
statutory authority, 19 U.S.C. 267, regarding overtime compensation 
and premium pay. Including the “Customs and Border Protection Of- 
ficer” within the definition of “customs officer” in 19 CFR 24.16(b)(7) 
does not affect the authority of a “Customs and Border Protection 
Officer” to engage in customs, immigration, and agriculture inspec- 
tion functions. Instead, it is a key step to implementing the “one face 
at the border” initiative by harmonizing the pay systems for the per- 
sonnel who perform those functions. 

Furthermore, it is necessary to include a technical change in 8 
CFR 103.1 to authorize a customs officer, as defined in 19 CFR 
24.16(b)(7), to perform immigration inspection functions, without a 
separate designation. Currently, customs officers perform such im- 
migration functions pursuant to a designation as an immigration of- 
ficer. 

Finally, it is important to note that this proposed rule is tangen- 
tially related but separate and distinct from the proposed rule pub- 
lished on February 20, 2004 in the Federal Register by DHS and the 
Office of Personnel Management regarding the establishment of a 
new human capital system for DHS. The two proposals address dif- 
ferent human resources issues. This proposed rule expands the eligi- 
bility of certain employees to receive overtime compensation and 
premium pay under 19 U.S.C. 267. This rule has no impact on set- 
ting any employee’s basic rate of pay. The human capital rule, on the 
other hand, proposes to create a new system for setting basic pay 
within DHS. 


Comments 


Before adopting this proposed regulation as a final rule, consider- 
ation will be given to any written comments timely submitted to 
CBP, including comments on the clarity of this proposed rule and 
how it may be made easier to understand. Comments submitted will 
be available for public inspection in accordance with the Freedom of 
Information Act (5 U.S.C. 552) and § 103.11(b), Customs Regula- 
tions (19 CFR 103.11(b)), on normal business days between the 
hours of 9:00 A.M. and 4:30 P.M. at the Regulations Branch, Office of 
Regulations and Rulings, U.S. Customs and Border Protection, 799 
9 Street, N.W., 5° Floor, Washington, D.C. Arrangements to in- 
spect submitted comments should be made in advance by calling Mr. 
Joseph Clark at (202) 572-8768. 


Executive Order 12866 


This rule is considered by DHS to be a “significant regulatory ac- 
tion” under Executive Order 12866, section 3(f), Regulatory Planning 
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and Review. Accordingly, this rule has been submitted to the Office 
of Management and Budget (OMB) for review. DHS has assessed the 
impacts of this rulemaking and its alternatives, as presented below. 


Impact on User Fees 


At present, three user fees, supplemented by appropriations, fund 
the three different overtime pay systems that, in turn, govern the 
three traditional inspection disciplines. CBP will assure that there 
will be no impact on fees or service levels. CBP will track and ac- 
count by activity how the fees are spent to ensure the proper trans- 
fer of immigration and agriculture funds to reimburse the Customs 
User Fee Account to cover costs incurred for immigration and agri- 
culture overtime services. CBP plans to use the Cost Management 
Information System (CMIS) to track expenses by activity. CMIS is 
an activity-based cost accounting system that has been audited and 
endorsed by the General Accounting Office. Employees use estab- 
lished activity codes to track their time through the Customs Time 
and Attendance System. Fee payers that are currently providing the 
traditional user fee funding for customs, immigration and agricul- 
ture inspection services will continue to pay and benefit as they have 
in the past. 


Impact on Employees 


As noted, when CBP was established on March 1, 2003, it brought 
together inspection personnel from three different agencies (Agricul- 
ture, Immigration and Naturalization Service, and Customs). In- 
spectors in each of these workforces earn overtime and premium pay 
based on three different statutes. In order to establish “one face at 
the border,” CBP is creating a new frontline officer corps to unify and 
integrate the inspectional work of these three legacy agencies. The 
unified occupations require a single compensation system. Today, 
while the officers are still classified in the three legacy occupations, 
they are paid under three sets of overtime rules, which has resulted 
in disparate earnings for virtually the same work. In addition, the 
three separate occupations and overtime rules have created signifi- 
cant administrative inefficiencies, as well as work assignment and 
payroll problems. The impact of this proposal on the inspectional 
workforce is that officers who perform the same functions at the 
ports of entry will be paid overtime and premium pay under the 
same computational rules. 

This proposed rule does not address the number of overtime hours 
the officers will be required to work, which varies by individual, by 
port, and by other factors such as workload fluctuations, staffing lev- 
els at a particular location, and changes to the national threat alert 
level. Instead, this proposed rule adds currently classified immigra- 
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tion and agriculture officers (approximately 8,000 inspectors) to the 
COPRA system, and thus affects their rates of overtime and pre- 
mium pay for actual hours worked. (Over 10,000 inspectors, all 
former Customs Service, are already covered by COPRA.) 

The impact of this rule will be that for some work schedules, cer- 
tain employees will earn more, while for other work schedules, they 
will earn less. For example, current agriculture inspectors who work 
overtime on a weekday will earn “double time” under COPRA in- 
stead of “time-and-a-half” under their current system. On the other 
hand, these same inspectors may earn less under COPRA than un- 
der their current system for work on a Sunday. The chart below pro- 
vides additional examples of how the three overtime systems differ 
when comparing hours worked. On the whole, the impact of this pro- 
posed rule on the overall earnings for the same or similar number of 
hours worked is expected to be minimal. While some features of CO- 
PRA are less generous than those of other systems, there are com- 
pensating features that are more generous. Thus, the differences be- 
tween COPRA and the other systems balance out in terms of 
earnings for hours worked. However, it is noted that this proposed 
rule affects only one aspect of overtime and premium pay earnings of 
employees. Other factors, such as the total number of hours worked 
and when the overtime is worked, impact the aggregate earnings of 
officers on an annual basis. The explanation provided herein, both in 
text and in the accompanying Table, represent a good faith effort to 
explain the potential impact of this proposed rule on the employees. 
However, due to the complexities of the different systems and the 
differing work schedules of individual inspectors, the exact impact of 
the proposed rule on a specific employee is speculative and incapable 
of exact computation. The difficulty of comparing these systems is 
highlighted in the November 2001 GAO Report titled Customs and 
INS—Comparison of Officer’s Pay (GAOQ—-02-21). The GAO Report 
compared two of these systems and concluded that “straightforward 
and generalizable comparisons in relation to these pay provisions 
are infeasible.” 

CBP does not anticipate that the proposed amendment will have 
an impact on private entities, as the proposed changes pertain to the 
agency’s internal operating procedures and, because overtime com- 
pensation will be funded with existing user fees the expenditure of 
which will be subject to normal accounting within the government. 
However, DHS has determined this action is a “significant” regula- 
tory action within the meaning of Executive Order 12866 because it 
may be perceived to relate to the revisions of the Federal employ- 
ment system DHS is presently considering under the Homeland Se- 
curity Act. This proposal is separate from those revisions, which do 
not address overtime compensation. 
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Similarities and differences between COPRA 
and other overtime systems 


There are a number of similarities and differences between 
COPRA and the overtime systems under which legacy immigration 
and agriculture inspectors have been covered. 

The following chart compares the major provisions of the three 
systems. The chart contains a high-level overview of the systems and 
is not intended to contain all the details relevant to determining the 
rate of pay in specific situations. 


TABLE.—GENERAL COMPARISON OF OVERTIME SYSTEMS 





Pay 
provision/term 


Basic pay 


Customs 
Inspectors 
General Schedule 
pay with locality 
pay adjustment 
based on 
geographic area. 


Immigration 
Inspectors 


fe 


Same as Customs. 


T Se 


Agriculture 
Inspectors 


Same as Customs. 





Basic hourly rate 


General Schedule 
hourly rate with 
locality pay 
included. 


mond 


Basic workweek 


7-day 





Basic overtime 


hi 
Compensation in 
addition to basic 
pay for work in 
excess of the 
40-hour regularly 
scheduled work 
week or work in 
excess of 8 hours in 
a day. Overtime pay 
is 2 times the basic 
hourly rate—a 

| 100-percent 
premium (COPRA). 





Same as Customs. 


hs 
6-day 
(Monday-Saturday) 


Compensation in 
addition to basic 
pay for work in 
excess of the 
40-hour regularly 
scheduled 
workweek. Applies 
to inspection 
overtime hours 
worked between 
5:00 p.m. and 8:00 
a.m., Monday— 
Saturday and 
anytime on Sunday 
or a holiday. 
Overtime pay is 4 
hours pay for each 
additional 2 hours 
or fraction thereof 





(1931 Act). 





Same as Customs. 


6-day 
(Monday-Saturday) 


Compensation in 
addition to basic pay 
for work in excess of 
the 40-hour 
regularly scheduled 
work week or work 
in excess of 8 hours 
in a day. Overtime 
pay is 1.5 times the 
basic hourly rate not 
to exceed a GS-10.1 
pay for overtime 
Monday through 
Saturday (Title 5). 








Pay 
provision/term 


Other overtime 


Premium pay 


Sunday pay 





Customs 
Inspectors 


Not applicable. 


Overall term 
referring to extra 
compensation or 
“premium” paid for 
work performed on 
Sunday, holiday, or 
at night. (The term 
does not cover 
overtime pay.) 


Premium paid in 
addition to basic 
hourly rate for 
Sunday work. 
Sunday pay is 1.5 
times the basic 
hourly rate 
(50-percent 
premium). Sunday 
can be a regularly 
scheduled workday. 
Officers are paid for 
actual hours 
worked. 








Immigration 
Inspectors 


Compensation in 
addition to basic 


pay for (1) overtime | 


inspection work 
between 8:00 a.m. 
and 5:00 p.m. 
Monday-Saturday 
and (2) 
non-inspection 
overtime outside 
these hours. 
Overtime is paid at 
1.5 times the basic 
hourly rate 
(50-percent 
premium.) 
Maximum rate is 
based on salary for 
GS-10, step 1- (the 
1945 Act, FEPA). 


In addition to 
Sunday, holiday, 
and night pay, INS 
includes overtime 
in its definition of 
premium pay. 


Compensation for 
Sunday work. 
Sunday pay is 
2-days’ pay for 8 or 
fewer hours 
worked. Sunday is 
not a regularly 
scheduled workday. 
Sunday work is 
scheduled in 
addition to the 
regular workweek 
and is always 
staffed with 
overtime. 
Immigration 
inspectors are paid 
based on minimum 
periods of time 
worked. 
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Agriculture 
Inspectors 


Not applicable. 


| Overall term 

| referring to extra 
compensation or 
“premium” paid for 
| work performed on 
| holiday or at night. 
(The term does not 
cover overtime pay.) 


Compensation for 
Sunday work. 
Sunday pay is 2 

| times the hourly 
rate for actual hours 
| worked. Sunday is 
| not a regularly 
scheduled workday. 
| Sunday work is 

| scheduled in 

| addition to the 

| regular workweek 
and is always 
staffed with 
overtime (Public 
Law 107-171). 
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Pay 
provision/term 


Holiday pay 


Night pay 
(night differential) 


Night pay on leave 


—- 


T 


Customs 
Inspectors 


Premium paid in 
addition to basic 
hourly rate for 
work on a holiday. 
Holiday pay is 2 
times the basic 
hourly rate 
(100-percent 
premium). 


Premium paid in 
addition to basic 
hourly rate for 
night work. Night 
differential pay 
rates differ based 
on the time or shift 
| hours worked. 

| Officers paid 1.15 
or 1.2 times the 
basic hourly rate 
(15- or 20-percent 
differential). 
“Majority of hours” 
provision applies 
depending on 

| actual hours 
worked. 


Customs inspectors 
are paid night 
differential for 
work assigned on 
night shifts when 

| they are on annual, 
| sick, or other leave. 





Immigration 
Inspectors 


Premium paid in 
addition to basic 
hourly rate for 
work on a holiday. 
Two days’ pay for 8 
or fewer hours 
worked (Mon.-Sat.), 
in addition to basic 
pay. 

+ a 
Premium paid in 
addition to basic 
hourly rate for 
night work. Officers 
are paid 10-percent 
premium or 
“differential” for 
hours worked 
between 6 p.m. and 
6 a.m. 


Immigration 
inspectors are paid 
limited night 
differential (if less 
than 8 hours per 
pay period) for 
work assigned to 
| night shifts when 
they are on leave. 
INS does not pay 
night differential to 
officers on vacation 
(extended annual 
leave). 
al 
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| Agriculture 
Inspectors 

bo 

Premium paid in 
addition to basic 
hourly rate for work 
on a holiday. 
Holiday pay is 2 
times the basic 
hourly rate 
(100-percent 
premium). 


T 
Same as 
Immigration. 


Same as 
Immigration. 
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Pay 
provision/term 


Commute 
compensation 


Callback 


Customs 


Inspectors 
| Pp 


Compensation for 
returning to work 
(commute) to 
perform an 
overtime work 
assignment. 
Commute 
compensation is 3 
times the basic 
hourly rate. 


L ea 
Additional overtime 
paid for reporting 
early or returning 
to work for 
unscheduled 
inspections. 
Callback is 2 times 
the basic hourly 

| rate. 


4 


| Immigration 
Inspectors 


adhe 


Not authorized. 


+— 


See rollback. 


Agriculture 
Inspectors 


Compensation for 
returning to work 
(commute) to 
perform an overtime 
work assignment. 
Commute 
compensation is 
based on local rates. 
It is generally 
between 1 to 3 times 
the basic hourly 
rate. 


Additional overtime 
paid for returning to 
work for 
unscheduled 
inspections. 
| Callback is 2 times 
the basic hourly rate 
for Sundays but 
capped at GS-10.1 
pay for overtime 
work between 
Monday and 
Saturday. 





Rollback 


| See callback. 


a 


Foreign language 
proficiency Award 


Retirement 
annuity (overtime 
earnings included) 


proficiency and use 
of foreign language 
while performing 
inspection duties. 
| Foreign language 
award is between 3 
|} and 5 percent of 
basic pay. 


Customs includes 
overtime earnings 
(up to 1/2 the 
Statutory Cap) in 
calculating 
retirement pay. 





| Additional overtime 


paid for reporting 
early or returning 
to work for 
unscheduled 
inspections. 


| additional pay at 


| Not authorized. 





| Rollback is 2-hours’ 


basic overtime rate. 


Premium paid for Not authorized 


| See callback. 


Not authorized. 


Not authorized. 
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Pay Customs Immigration Agriculture 
provision/term Inspectors Inspectors Inspectors 





Alternate work Regularly Same as Customs. | Same as Customs. 
schedule scheduled work 

during a pay period 

based on a 9- or 

10-hour workday 

totaling 80 hours 

per pay period 

(every 2 weeks). 





Increased Efficiency 


The adoption of a single overtime system in lieu of three overtime 
systems now in place provides greater efficiencies in scheduling, 
monitoring and tracking overtime. Thus, CBP anticipates no net 
costs from this proposed regulation, either to the public at large or to 
user fee payers interested in maintaining levels of services and fa- 
cilitation. In fact, CBP anticipates savings both to the government 
and to the public as the systems for paying officers for overtime and 
clearing goods and passengers are made more effective and efficient. 

DHS invites comment on the impacts of this proposed rule. 


Alternatives Considered 


A key objective in establishing DHS was to unify border security 
functions at the nation’s ports of entry. In DHS, the three separate 
agencies whose employees previously worked side by side at these 
ports of entry are now united. They are unified not only in the same 
organization, with the same management chain of command—they 
are also united around a common priority mission. In addition, these 
employees, with appropriate cross-training, will merge to perform 
the traditional missions that came together at the ports of entry 
from the legacy agencies of U.S. Customs, the Immigration and 
Naturalization Service, and the Animal and Plant Health Inspection 
Service. Thus, a well-trained and well-integrated workforce serves 
as a “force multiplier” in carrying out both the priority mission and 
the traditional missions of CBP. However, in order to integrate the 
workforce, a common overtime and premium pay system is required. 

In order to implement the new frontline positions of CBP Officer 
and CBP Agriculture Specialist, it is necessary and appropriate to 
have the incumbents of these positions work under the same over- 
time system. That is, it is not feasible to pay incumbents of the same 
position under different overtime systems. Notwithstanding the fea- 
sibility, it is also not fair to employees to pay them differently when 
they are working side by side, performing the same type of work. 
Thus, the alternative of maintaining three overtime systems was 





BUREAU OF CUSTOMS AND BORDER PROTECTION 19 


considered not viable under the Secretary’s “one face at the border” 
initiative. 

A review of available options for the overtime system was under- 
taken. COPRA was selected as the best available compensation sys- 
tem for the new positions because of the advantages it offers man- 
agement, employees, and the traveling public. It is the most modern 
of the three systems, implemented only 10 years ago; in contrast, the 
statutes governing the other legacy systems were each enacted over 
50 years ago, before the exponential growth of international trade 
and travel. COPRA more closely aligns pay to actual work per- 
formed, enabling the agency to more efficiently manage overtime. It 
establishes a 7-day workweek under which Sunday is not considered 
an overtime day, thereby providing greater flexibility in managing 
work assignments since officers can be regularly scheduled for any 
day of the week based on operational needs. Further, it is not statu- 
torily permissible to use the overtime systems governing the immi- 
gration (1931 Act) and agriculture (Public Law 107-171) inspectors 
to cover all inspectional activities performed by these new unified of- 
ficer positions. 

CBP considered, but rejected, the option of converting all inspec- 
tors to a totally new overtime and premium pay system. In order to 
do so, CBP would have needed to seek authorizing legislation. As a 
result, it is not certain whether, or when, appropriate legislation 
would have been enacted. This would have involved unacceptable de- 
lays in the implementation of the “one face at the border” initiative. 

For the employee, COPRA offers better premium pay rates than 
the other systems for employees who work night shifts (as outlined 
in the comparison chart above). Another significant advantage over 
the other systems is that COPRA provides a retirement benefit. Un- 
der the statute, up to 50% of the statutory cap (P.L. 103-66) on over- 
time earnings is credited as base pay for retirement purposes, yield- 
ing a higher annuity that is more aligned with the officer’s annual 
earnings. COPRA also authorizes payment of a foreign language pro- 
ficiency award (up to 5% of base pay) to officers who maintain and 
use their language skills as part of their job duties. 


Regulatory Flexibility Act 


DHS has determined that as this proposed rule would apply only 
internally to CBP employees, it will not have a significant economic 
impact on a substantial number of small entities, pursuant to the 
provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et _seq.). 


Unfunded Mandates 


These proposed regulations would not result in the expenditure 
by State, local, or tribal governments of more than $100 million 
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annually. Thus, no written assessment of unfunded mandates is re- 
quired. 


E.O. 13132, Federalism 


DHS has determined these proposed regulations would not have 
Federalism implications because they would apply only to Federal 
agencies and employees. The proposed regulations would not have fi- 
nancial or other effects on States, the relationship between the Fed- 
eral Government and the States, or the distribution of power and re- 
sponsibilities among the various levels of government. 


E.O. 12988, Civil Justice Reform 


The proposed regulation is consistent with the requirements of 
E.O. 12988. Among other things, the regulation would not preempt, 
repeal or modify any federal statute; provides clear standards; has 
no retroactive effects; defines key terms; and is drafted clearly. 


Paperwork Reduction Act 


The proposed regulations do not involve any information collection 
from any member of the public. 


List of Subjects 


8 CFR Part 103 


Administrative practice and procedure, Authority delegations 
(Government agencies), Immigration, Reporting and recordkeeping 
requirements. 


19 CFR Part 24 


Accounting, Customs duties and inspection, Financial and ac- 
counting procedures, User fees, Wages. 


Proposed Amendments to the Regulations 


For the reasons stated above, it is proposed to amend chapter I of 
Title 8 and chapter I of Title 19 of the Code of Federal Regulations as 
set forth below. 


TITLE 8, CHAPTER I 


PART 103—POWERS AND DUTIES; AVAILABILITY OF 
RECORDS 


1. The authority citation for part 103 continues to read as follows: 
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Authority: 5 U.S.C. 301, 552, 552A; 8 U.S.C. 1101, 1103, 1304, 
1356; 31 U.S.C. 9701; Public Law 107-296, 116 Stat. 2135 (6 U.S.C. 
1 et seq.); E.O. 12356, 47 FR 14874, 15557, 3 CFR, 1982 Comp., p. 
166; 8 CFR part 2. 


2. In § 103.1, paragraph (a) is republished and paragraph (b) is 
amended by adding a sentence at the end to read as follows: 


§ 103.1 Delegations of authority; designation of immigration 
officers. 


(a) Delegations of authority. Delegations of authority to perform 
functions and exercise authorities under the immigration laws may 
be made by the Secretary of Homeland Security as provided by § 2.1 
of this chapter. 

(b) Immigration Officer. * * * Any customs officer, as defined in 19 
CFR 24.16, is hereby authorized to exercise the powers and duties of 
an immigration officer as specified by the Act and this chapter. 





TITLE 19, CHAPTER I 


PART 24—CUSTOMS FINANCIAL AND ACCOUNTING 
PROCEDURE 


3. The general authority citation for part 24 is revised and the 
specific authority citation for § 24.16 continues to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 58a—58c, 66, 1202 (General 
Note 23, Harmonized Tariff Schedule of the United States) 1505, 
1520, 1624; 26 U.S.C. 4461, 4462; 31 U.S.C. 9701; Public Law 107- 
296, 116 Stat. 2135 (6 U.S.C. 1 et seq.). 


Section § 24.16 also issued under 19 U.S.C. 261, 267, 1450, 1451, 
1452, 1623; 46 U.S.C. 2111, 2112; 


4. In§ 24.16, paragraph (b)(7) is revised to read as follows: 


§ 24.16 Overtime services; overtime compensation and 
premium pay for Customs Officers; rate of compensation. 


(hb) *** 

(7) Customs Officer means only those individuals assigned to posi- 
tion descriptions entitled “Customs Inspector,” “Supervisory Cus- 
toms Inspector,” “Canine Enforcement Officer,” “Supervisory Canine 
Enforcement Officer,” “Customs and Border Protection Officer,” “Su- 
pervisory Customs and Border Protection Officer,” “Customs and 
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Border Protection Agriculture Specialist,” or “Supervisory Customs 
and Border Protection Agriculture Specialist.” 


Date: April 1, 2004 


ROBERT C. BONNER, 
Commissioner, 
Customs and Border Protection. 


TOM RIDGE, 
Secretary, 
Department of Homeland Security. 


[Published in the Federal Register, April 7, 2004 (69 FR 18296)] 


RIE Ramee 


AGENCY INFORMATION COLLECTION ACTIVITIES: 
UNITED STATES-CARIBBEAN BASIN TRADE 
PARTNERSHIP ACT 


AGENCY: Bureau of Customs and Border Protection, Department 
of Homeland Security. 


ACTION: Proposed collection; comments requested. 


SUMMARY: The Bureau of Customs and Border Protection (CBP) 
of the Department of Homeland Security has submitted the follow- 
ing information collection request to the Office of Management and 
Budget (OMB) for review and approval in accordance with the Pa- 
perwork Reduction Act of 1995: United States-Caribbean Basin 
Trade Partnership Act. This is a proposed extension of an informa- 
tion collection that was previously approved. CBP is proposing that 
this information collection be extended without a change to the bur- 
den hours. This document is published to obtain comments form the 
public and affected agencies. This proposed information collection 
was previously published in the Federal Register (68 FR 70281) on 
December 17, 2003, allowing for a 60-day comment period. This no- 
tice allows for an additional 30 days for public comments. This pro- 
cess is conducted in accordance with 5 CFR 1320.10. 


DATES: Written comments should be received on or before May 6, 
2004. 


ADDRESSES: Written comments and/or suggestions regarding the 
items contained in this notice, especially the estimated public bur- 
den and associated response time should be directed to the Office of 
Management and Budget, Office of Information and Regulatory Af- 
fairs, Attention: Department of Treasury Desk Officer, Washington, 
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D.C. 20503. Additionally comments may be submitted to OMB via 
facsimile to (202) 395-6974. 


SUPPLEMENTARY INFORMATION: 


The Bureau of Customs and Border Protection (CBP) encourages 
the general public and affected Federal agencies to submit written 
comments and suggestions on proposed and/or continuing informa- 
tion collection requests pursuant to the Paperwork Reduction Act of 
1995 (Pub. L.104—13). Your comments should address one of the fol- 
lowing four points: 


(1) Evaluate whether the proposed collection of information is 
necessary for the Proper performance of the functions of the 
agency/component, including whether the information will 
have practical utility; 


Evaluate the accuracy of the agencies/components estimate 
of the burden of The proposed collection of information, in- 
cluding the validity of the methodology and assumptions 
used; 


Enhance the quality, utility, and clarity of the information 
to be collected; and 


Minimize the burden of the collections of information on 
those who are to respond, including the use of appropriate 
automated, electronic, mechanical, or other technological 
collection techniques or other forms of information technol- 
ogy, e.g., permitting electronic submission of responses. 


Title: United States-Caribbean Basin Trade Partnership Act 

OMB Number: 1651-0083 

Form Number: CBP-450 

Abstract: The collection of information is required to implement 
the duty preference provisions of the United States-Caribbean Basin 
Trade Partnership Act. 

Current Actions: This submission is being submitted to extend 

the expiration date without a change in the burden hours. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions, Not for 

profit institutions, Individuals 

Estimated Number of Respondents: 440 

Estimated Time Per Respondent: 42.5 hours 

Estimated Total Annual Burden Hours: 18,720 

Estimated Total Annualized Cost on the Public: $430,560 
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If additional information is required contact: Daryl Joyner, Bureau 
of Customs and Border Protection, 1300 Pennsylvania Avenue NW, 
Room 3.2.C, Washington, D.C. 20229, at 202-927-1429. 


Dated: March 29, 2004 


DARYL JOYNER, 
Agency Clearance Officer, 


Information Services Branch. 


[Published in the Federal Register, April 6, 2004, (69 FR 18097)] 


a Arora 
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DEPARTMENT OF HOMELAND SECURITY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS. 
Washington, DC, April 7, 2004, 
The following documents of the Bureau of Customs and Border 
Protection (“CBP”), Office of Regulations and Rulings, have been de- 
termined to be of sufficient interest to the public and CBP field of- 
fices to merit publication in the CUSTOMS BULLETIN. 


SANDRA L. BELL, 
Acting Assistant Commissioner, 


Office of Regulations and Rulings. 
IR ERE asec 
19 CFR PART 177 


REVOCATION AND MODIFICATION OF 
RULING LETTERS AND REVOCATION OF 
TREATMENT RELATING TO TARIFF CLASSIFICATION 
OF GLASS-BEADED ARTIFICIAL FOLIAGE 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


ACTION: Notice of revocation of three ruling letters, modification 
of one ruling letter, and revocation of treatment relating to tariff 
classification of glass-beaded artificial foliage. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs is revoking three ruling letters and 
modifying one ruling letter pertaining to the tariff classification of 
glass-beaded artificial foliage under the Harmonized Tariff Schedule 
of the United States (“HTSUS”). Customs is also revoking any treat- 
ment previously accorded by Customs to substantially identical 
transactions. Notice of the proposed action was published in the Cus- 
toms Bulletin on February 25, 2004. No comments were received in 
response to the notice. 

EFFECTIVE DATE: This action is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after 
June 20, 2004. 
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FOR FURTHER INFORMATION CONTACT: Neil S. Helfand, 
General Classification Branch, (202) 572-8791. 


SUPPLEMENTARY INFORMATION: 


Background 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” These 
concepts are premised on the idea that in order to maximize volun- 
tary compliance with Customs laws and regulations, the trade com- 
munity needs to be clearly and completely informed of its legal obli- 
gations. Accordingly, the law imposes a greater obligation on 
Customs to provide the public with improved information concerning 
the trade community’s responsibilities and rights under the Customs 
and related laws. In addition, both the trade and Customs share re- 
sponsibility in carrying out import requirements. For example, un- 
der section 484 of the Tariff Act of 1930, as amended (19 U.S.C. 
1484), the importer of record is responsible for using reasonable care 
to enter, classify and value imported merchandise, and provide any 
other information necessary to enable Customs to properly assess 
duties, collect accurate statistics and determine whether any other 
applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), a notice was published in the Customs Bulletin 
on February 25, 2004, proposing to revoke three ruling letters and 
modify one ruling letter pertaining to the classification of glass- 
beaded artificial foliage. No comments were received in response to 
the notice. 

As stated in the notice, this revocation will cover any rulings on 
the subject merchandise which may exist but which have not been 
specifically identified. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or 
decision or protest decision) on the merchandise subject to this no- 
tice should have advised Customs during the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs is revoking any treatment 
previously accorded by Customs to substantially identical transac- 
tions. This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs per- 
sonnel applying a ruling of a third party to importations of the same 
or similar merchandise, or the importer’s or Customs previous inter- 
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pretation of the Harmonized Tariff Schedule of the United States. 
Any person involved in substantially identical transactions should 
advise Customs during this notice period. An importer’s failure to 
advise Customs of substantially identical transactions or of a specific 
ruling not identified in this notice, may raise issues of reasonable 
care on the part of the importer or its agents for importations of mer- 
chandise subsequent to the effective date of the final notice of this 
proposed action. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is modifying NY 
G89195 and revoking NY 1I81590, NY 182557 and NY 1[82558 and 
any other ruling not specifically identified in order to reflect the 
proper classification of the merchandise pursuant to the analyses set 
forth in proposed HQ 966663, HQ 966664 and HQ 966665. Addition- 
ally, pursuant to 19 U.S.C. 1625(c)(2), Customs is revoking any 
treatment previously accorded by Customs to substantially identical 
transactions. HQ 96663, HQ 966664 and HQ 966665 are set forth as 
Attachments A, B and C of this document. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effec- 
tive 60 days after publication in the Customs Bulletin. 


DATED: April 1, 2004 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachments 


a 
[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966663 
March 31, 2004 
CLA-2 RR:CR:GC 966663 NSH 
CATEGORY: Classification 
TARIFF NO.: 7018.90.5000 
MS. JULIE SCOGGAN 
EVANS AND WOOD AND COMPANY, INC. 
612 East Dallas Road, Suite 200 
Grapevine, Texas 76051 
RE: NY G89195 modified; Articles of glass beads 
DEAR MS. SCOGGAN: 
This letter is pursuant to U.S. Customs and Border Protection (Customs) 


reconsideration of New York Ruling letter (NY) G89195, dated April 25, 
2001, on behalf of your client, Hobby Lobby. We have reviewed the classifica- 
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tion of item CP132 in NY G89195 and have determined that it is incorrect. 
This ruling sets forth the correct classification. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed modification of NY G89195, 
as described below, was published in the Customs Bulletin on February 25, 
2004. No comments were received in response to the notice. 


FACTS: 

The item at issue, CP132, was previously classified in NY G89195 under 
subheading 6702.10.20, HTSUS, as “[aJrtificial flowers, foliage and fruit and 
parts thereof; articles made of artificial flowers, foliage or fruit: [o]f plastics: 
[alssembled by binding with flexible materials such as wire, paper, textile 
materials, or foil, or by gluing or by similar methods.” In researching similar 
issues, Customs concluded that its classification was incorrect and that this 
item should be classified under subheading 7018.90.50, HTSUS, as “[gllass 
beads ... and similar glass smallwares and articles thereof other than imi- 
tation jewelry; ... glass microspheres not exceeding 1 mm in diameter: 
[o]ther: [o]ther.” 

Item CP132 resembles plastic grapes that are covered with glass beads 
and green, plastic leaves. These glass-beaded grapes are interspersed along 
a plastic vine. The glass beads impart a wet or sparkling look to the item. 
The materials composing the item are glass beads, polyvinyl chloride (PVC) 
paste, DOP oil, and limited other materials. 


ISSUE: 
Whether the glass-beaded artificial foliage is classified as artificial foliage 
or as an article of glass beads. 


LAW AND ANALYSIS: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the 
United States (HTSUS) in accordance with the General Rules of Interpreta- 
tion (GRIs). GRI 1 provides that classification shall be determined according 
to the terms of the headings and any relative section or chapter notes and, 
provided such headings or notes do not otherwise require, according to the 
remaining GRIs 2 through 6. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (EN) to the HTSUS constitute the official interpretation of the Har- 
monized System at the international level. Although not legally binding, the 
ENs provide a commentary on the scope of each heading of the HTSUS and 
are generally indicative of the proper interpretation of the headings. See 
T.D. 89-80. 

The HTSUS provisions under consideration are as follows: 


6702 Artificial flowers, foliage and fruit and parts thereof; ar- 
ticles made of artificial flowers, foliage or fruit: 
6702 .10 Of plastics: 


6702.10.20 Assembled by binding with flexible materials such as 
wire, paper, textile materials, or foil, or by gluing or 
by similar methods 
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Glass beads, imitation pearls, imitation precious or semi- 
precious stones and similar glass smallwares and articles 
thereof other than imitation jewelry; glass eyes other than 
prosthetic articles; statuettes and other ornaments of lamp- 
worked glass, other than imitation jewelry; glass micro- 
spheres not exceeding 1 mm in diameter: 


7018.90 Other: 


7018.90.50 Other 


Artificial fruit is generally classified under heading 6702, HTSUS, as 
“(alrtificial flowers, foliage and fruit and parts thereof; articles made of arti- 
ficial flowers, foliage or fruit: [o]f plastics: [ajssembled by binding with flex- 
ible materials such as wire, paper, textile materials, or foil, or by gluing or 
by similar methods.” Although the item in question contains some of the ma- 
terials described in heading 6702, HTSUS, and by its shape resembles artifi- 
cial fruit, it is covered with glass beads. In contrast, articles of glass beads 
are listed under heading 7018, HTSUS. 

Item CP132 is described as consisting of plastic grapes with plastic leaves 
that are attached to a plastic vine; the grapes are covered with glass beads. 
The item is to be hung as an ornament or display piece, not intended for use 
on a specific occasion. The glass beads impart to the item a wet or sparkling 
look which substantially enhances the visual appeal of the grapes and their 
merchantability. Furthermore, located exclusively on the surface of the item, 
and virtually covering it in its entirety, the glass beads effectively hide from 
view most all of the other materials used in its construction. 

Note 3(a) to chapter 67 states that heading 6702 does not cover articles of 
glass and directs that such an article be classified in chapter 70. Because 
this item is substantially covered with glass beads on its surface that effec- 
tively hide from view any of the other materials used in its construction, it is 
an article of glass. Therefore, it is precluded from classification under head- 
ing 6702, HTSUS, by reference to the chapter note. Instead, classification 
will be under chapter 70. 

The ENs to heading 7018, HTSUS, provide, in pertinent part: 


This heading covers a range of widely diversified glass articles, most of 
which are used, directly or after further processing, for ornamental and 
decorative purposes. 


These include: 


(E) Various glass articles (other than imitation jewellery), ob- 
tained by assembling certain of the individual articles mentioned above, 
such as flowers, foliage and pearl ornaments for wreaths; fringes made 
of beads or bulges and intended for lampshades, shelves, etc.; blinds and 
portieres made of glass beads or bugles, and table mats made similarly; 
rosaries made of glass beads or imitation precious or semi-precious 
stones. 


In view of the foregoing, item CP132 is classified under subheading 
7018.90.50 as “[gjlass beads... and articles thereof other than imitation 
jewelry; ... glass microspheres not exceeding 1 mm in diameter: [o]ther: 
{o]ther.” 
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HOLDING: 

Pursuant to GRI 1, the classification for item CP132 is under subheading 
7018.90.5000, HTSUS, as “[gllass beads .. . and articles thereof other than 
imitation jewelry; ... glass microspheres not exceeding 1 mm in diameter: 
[o]ther: [o]ther.” The rate of duty is 6.6 percent ad valorem. 


EFFECT ON OTHER RULINGS: 
NY G89195 is MODIFIED. In accordance with 19 U.S.C. 1625(c), this rul- 
ing will become effective 60 days after publication in the Customs Bulletin. 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Tc 
[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966664 
March 31, 2004 
CLA-2 RR:CR:GC 966664 NSH 
CATEGORY: Classification 
TARIFF NO.: 7018.90.5000 
Ms. LINDA C. PEARSON 
SEASONAL SPECIALTIES 
11455 Valley View Road 
Eden Prairie, Minnesota 55344 


RE: NY 181590 revoked; Articles of glass beads 


DEAR MS. PEARSON: 

This letter is pursuant to U.S. Customs and Border Protection (Customs) 
reconsideration of New York Ruling letter (NY) 181590, dated May 31, 2002. 
We have reviewed the classifications in NY [81590 and have determined 
that they are incorrect. This ruling sets forth the correct classifications. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation of NY I81590, as 
described below, was published in the Customs Bulletin on February 25, 
2004. No comments were received in response to the notice. 


FACTS: 

The items at issue, T60071 and T60072, were previously classified in NY 
181590. Customs classified the items under subheading 6702.10.20, HTSUS, 
as “[alrtificial flowers, foliage and fruit and parts thereof; articles made of 
artificial flowers, foliage or fruit: [olf plastics: [a]lssembled by binding with 
flexible materials such as wire, paper, textile materials, or foil, or by gluing 
or by similar methods.” In researching similar issues, Customs concluded 
that its classification was incorrect and that these items should be classified 
under subheading 7018.90.50, HTSUS, as “[gllass beads...and similar 
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glass smallwares and articles thereof other than imitation jewelry; . . . glass 
microspheres not exceeding 1 mm in diameter: [o]ther: [o]ther.” 

Item T60071 is identified as a Beaded Berry Wreath. It is composed of 
polyester, iron wire, gypsum, glass beads, gold leaf and glue. The gypsum 
berries are made of styrofoam and are completely covered with glass beads. 
The glass beads impart a wet or sparkling look to the item. The wire stems 
have been wrapped with paper and are attached to a metal base that also 
has been wrapped with paper. 

Item T60072 is identified as a Beaded Berry/Heart Wreath. It is composed 
of polyester, iron wire, gypsum, glass beads, gold leaf and glue. The gypsum 
berries are made of styrofoam and the tiny hearts made of hard plastic. The 
berries and hearts are completely covered with glass beads. The glass beads 
impart a wet or sparkling look to the item. The wire stems have been 
wrapped with paper and are attached to a metal base that also has been 
wrapped with paper. 


ISSUE: 
Whether the glass-beaded artificial foliage is classified as artificial foliage 
or as an article of glass beads. 


LAW AND ANALYSIS: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the 
United States (HTSUS) in accordance with the General Rules of Interpreta- 
tion (GRIs). GRI 1 provides that classification shall be determined according 
to the terms of the headings and any relative section or chapter notes and, 
provided such headings or notes do not otherwise require, according to the 
remaining GRIs 2 through 6. 


The Harmonized Commodity Description and Coding System Explanatory 
Notes (EN) to the HTSUS constitute the official interpretation of the Har- 
monized System at the international level. Although not legally binding, the 
ENs provide a commentary on the scope of each heading of the HTSUS and 
are generally indicative of the proper interpretation of the headings. See 
T.D. 89-80. 

The HTSUS provisions under consideration are as follows: 


6702 Artificial flowers, foliage and fruit and parts thereof; ar- 
ticles made of artificial flowers, foliage or fruit: 


6702 .10 Of plastics: 


6702.10.20 Assembled by binding with flexible materials such as 
wire, paper, textile materials, or foil, or by gluing or 
by similar methods 


Glass beads, imitation pearls, imitation precious or semi- 
precious stones and similar glass smallwares and articles 
thereof other than imitation jewelry; glass eyes other than 
prosthetic articles; statuettes and other ornaments of lamp- 
worked glass, other than imitation jewelry; glass micro- 
spheres not exceeding 1 mm in diameter: 


7018.90 Other: 
7018.90.50 Other 
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Artificial fruit is generally classified under heading 6702, HTSUS, as 
“[ajrtificial flowers, foliage and fruit and parts thereof; articles made of arti- 
ficial flowers, foliage or fruit: [o]f plastics: [a]lssembled by binding with flex- 
ible materials such as wire, paper, textile materials, or foil, or by gluing or 
by similar methods.” Although the two items in question contain some of the 
materials described in heading 6702, HTSUS, and by their shape resemble 
artificial fruit, they are covered with glass beads. In contrast, articles of 
glass beads are listed under heading 7018, HTSUS. 

The two articles at issue are described as a wreath of artificial berries, one 
with hearts, both of which having berries completely covered with glass 
beads. The items are intended to serve as an ornament to be hung on a door 
or appropriate display area, not anticipated for use on a specific occasion. 
The glass beads impart to both items a wet or sparkling look which substan- 
tially enhances the visual appeal of the berries and their merchantability. 
Furthermore, located exclusively on the surface of the item, and virtually 
covering it in its entirety, the glass beads effectively hide from view most all 
of the other materials used in the item’s construction. 

Note 3(a) to chapter 67 states that heading 6702 does not cover articles of 
glass and directs that such an article be classified in chapter 70. Because 
this item is substantially covered with glass beads on its surface that effec- 
tively hide from view most of the other materials used in its construction, it 
is an article of glass. Therefore, it is precluded from classification under 
heading 6702, HTSUS, by reference to the chapter note. Instead, classifica- 
tion will be under chapter 70. 

The ENs to heading 7018, HTSUS, provide, in pertinent part: 


This heading covers a range of widely diversified glass articles, most of 
which are used, directly or after further processing, for ornamental and 
decorative purposes. 


These include: 


(E) Various glass articles (other than imitation jewellery), ob- 
tained by assembling certain of the individual articles mentioned above, 
such as flowers, foliage and pearl ornaments for wreaths; fringes made 
of beads or bulges and intended for lampshades, shelves, etc.; blinds and 
portieres made of glass beads or bugles, and table mats made similarly; 
rosaries made of glass beads or imitation precious or semi-precious 
stones. 


In view of the foregoing, items T60071 and T60072 are classified under 
subheading 7018.90.50 as “[g]lass beads ... and articles thereof other than 
imitation jewelry; ... glass microspheres not exceeding 1 mm in diameter: 
[o]ther: [o]ther.” 


HOLDING: 

Pursuant to GRI 1, the classification for items T60071 and T60072 is un- 
der subheading 7018.90.5000, HTSUS, as “[gllass beads... and articles 
thereof other than imitation jewelry; ... glass microspheres not exceeding 1 
mm in diameter: [o]ther: [o]ther.” The rate of duty is 6.6 percent ad valorem. 
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EFFECT ON OTHER RULINGS: 
NY [81590 is REVOKED. In accordance with 19 U.S.C. 1625(c), this rul- 
ing will become effective 60 days after publication in the Customs Bulletin. 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


a 
[ATTACHMENT C}] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966665 
March 31, 2004 
CLA-2 RR:CR:GC 966665 NSH 
CATEGORY: Classification 
TARIFF NO.: 7018.90.5000 
Ms. BARBARA Y. WIERBICKI 
TOMPKINS & DAVIDSON, LLP 
One Astor Plaza 
1515 Broadway 
New York, New York 10036-8901 


RE: NY [82557 and NY 182558 revoked; Articles of glass beads 


DEAR MS. WIERBICKI: 

This letter is pursuant to U.S. Customs and Border Protection (Customs) 
reconsideration of New York Ruling letters (NY) 182557 and 182558, dated 
June 19, 2002 and June 13, 2002, respectively, on behalf of Avon Products, 
Inc. We have reviewed the classifications and have determined that they are 
incorrect. This ruling sets forth the correct classifications. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation of NY 182557 and 
NY 182558, as described below, was published in the Customs Bulletin on 
February 25, 2004. No comments were received in response to the notice. 


FACTS: 

The two articles at issue were previously classified in NY 182557 and NY 
182558. Customs classified both items under subheading 6702.10.20, 
HTSUS, as “lalrtificial flowers, foliage and fruit and parts thereof; articles 
made of artificial flowers, foliage or fruit: [o]f plastics: [alssembled by bind- 
ing with flexible materials such as wire, paper, textile materials, or foil, or 
by gluing or by similar methods.” In researching similar issues, Customs 
concluded that its classification was incorrect and that these items should 
be classified under subheading 7018.90.50, HTSUS, as “[gllass beads... 
and similar glass smallwares and articles thereof other than imitation 
jewelry; ... glass microspheres not exceeding 1 mm in diameter: [o]ther: 
[o]ther.” 
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In NY I82557, Customs classified item PP239211. The item, identified as 
a “Jeweled Fruit Potpourri,” resembles a collection of scented artificial fruit 
and nuts. The varieties of fruit represented are apples, peaches, grapes, 
strawberries, cranberries, oranges and pears. The fruit is constructed from 
styrofoam, painted the appropriate color for the representative fruit and 
covered with glass beads. These glass beads impart a wet or sparkling look 
to the item. Some of the fruit incorporates polyester leaves and a stem of 
plastic or wire. The artificial nuts are wooden and painted various colors. 

In NY [82558, Customs classified item PP239215. The item, identified as 
a “kissing ball,” measures approximately 4 inches in diameter and resembles 
artificial fruit. It is constructed from styrofoam and covered with glass 
beads. These glass beads impart a wet or sparkling look to the item. The 
segments of the item made to resemble artificial fruit are set into a larger 
styrofoam ball by means of metal stems, which also incorporates green 
leaves made from polyester and a burgundy colored ribbon for hanging the 
item. By total weight of the item, the ribbon is 5 percent, the PVC leaf is 5 
percent, the glass beads are 60 percent, the polyfoam fruit is 20 percent and 
the acetate box is 10 percent. 


ISSUE: 
Whether the glass-beaded artificial fruit is classified as artificial foliage or 
as an article of glass beads. 


LAW AND ANALYSIS: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the 
United States (HTSUS) in accordance with the General Rules of Interpreta- 
tion (GRIs). GRI 1 provides that classification shall be determined according 
to the terms of the headings and any relative section or chapter notes and, 
provided such headings or notes do not otherwise require, according to the 
remaining GRIs 2 through 6. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (EN) to the HTSUS constitute the official interpretation of the Har- 
monized System at the international level. Although neither legally binding 
or dispositive, the ENs provide a commentary on the scope of each heading 
of the HTSUS and are generally indicative of the proper interpretation of 
the headings. See T.D. 89-80. 

The HTSUS provisions under consideration are as follows: 


6702 Artificial flowers, foliage and fruit and parts thereof; ar- 
ticles made of artificial flowers, foliage or fruit: 


6702 .10 Of plastics: 


6702.10.20 Assembled by binding with flexible materials such as 
wire, paper, textile materials, or foil, or by gluing or 
by similar methods 


* 


Glass beads, imitation pearls, imitation precious or semi- 
precious stones and similar glass smallwares and articles 
thereof other than imitation jewelry; glass eyes other than 
prosthetic articles; statuettes and other ornaments of lamp- 
worked glass, other than imitation jewelry; glass micro- 
spheres not exceeding 1 mm in diameter: 
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7018.90 Other: 


7018.90.50 Other 


Artificial fruit is generally classified under heading 6702, HTSUS, as 
“[a)rtificial flowers, foliage and fruit and parts thereof; articles made of arti- 
ficial flowers, foliage or fruit: [o]f plastics: [a]lssembled by binding with flex- 
ible materials such as wire, paper, textile materials, or foil, or by gluing or 
by similar methods.” Although the two items in question contain some of the 
materials described in heading 6702, HTSUS, and by their shape resemble 
artificial fruit, they are covered with glass beads. In contrast, articles of 
glass beads are listed under heading 7018, HTSUS. 

The two articles at issue are described as artificial fruit that is covered 
with glass beads, the exception being the polyester leaves. The items are in- 
tended to be hanging ornaments or display pieces, not intended for use on a 
specific occasion. The glass beads impart to the items a wet or sparkling look 
which substantially enhances the visual appeal of the fruit and their mer- 
chantability. Furthermore, located exclusively on the surface of the items, 
and virtually covering them in their entirety, the glass beads effectively hide 
from view most all of the other materials used in their construction. On item 
PP239215, the glass beads constitute 60 percent of the total weight and are 
therefore the heaviest material used in its construction. 

Note 3(a) to chapter 67 states that heading 6702 does not cover articles of 
glass and directs that such an article be classified in chapter 70. Because 
these items are substantially covered with glass beads on their surface that 
effectively hide from view most all of the other materials used in their con- 


struction, and because by weight the glass beads on item PP239215 are the 
most prevalent material used in its construction, these are articles of glass. 
Although information on percentages is not available for item PP239211, it 
is exceedingly similar to item PP239215. Therefore, both items are pre- 
cluded from classification under heading 6702, HTSUS, by reference to the 
chapter note. Instead, classification will be under chapter 70. 

The ENs to heading 7018, HTSUS, provide, in pertinent part: 


This heading covers a range of widely diversified glass articles, most of 
which are used, directly or after further processing, for ornamental and 
decorative purposes. 


These include: 


(E) Various glass articles (other than imitation jewellery), ob- 
tained by assembling certain of the individual articles mentioned above, 
such as flowers, foliage and pearl ornaments for wreaths; fringes made 
of beads or bulges and intended for lampshades, shelves, etc.; blinds and 
portieres made of glass beads or bugles, and table mats made similarly; 
rosaries made of glass beads or imitation precious or semi-precious 
stones. 


In view of the foregoing, items PP239211 and PP239215 are classified un- 
der subheading 7018.90.50 as “[gjlass beads... and articles thereof other 
than imitation jewelry; ... glass microspheres not exceeding 1 mm in diam- 
eter: [o]ther: [o]ther.” 
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HOLDING: 

Pursuant to GRI 1, the classification for items PP239211 and PP239215 is 
under subheading 7018.90.5000, HTSUS, as “[g]lass beads... and articles 
thereof other than imitation jewelry; . .. glass microspheres not exceeding 1 
mm in diameter: [o]ther: [o]ther.” The rate of duty is 6.6 percent ad valorem. 
EFFECT ON OTHER RULINGS: 

NY 182557 and NY 182558 are REVOKED. In accordance with 19 U.S.C. 
1625(c), this ruling will become effective 60 days after publication in the 
Customs Bulletin. 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


| IRR AR aR 
19 CFR Part 177 


MODIFICATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF INK JET 
PRINTER CARTRIDGES 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


ACTION: Notice of modification of a ruling letter and revocation of 
treatment relating to the tariff classification of certain ink jet 
printer cartridges under the Harmonized Tariff Schedule of the 
United States (“HTSUS”). 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625 (c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs is modifying a ruling letter concern- 
ing the tariff classification of certain ink jet printer cartridges under 
the HTSUS. Similarly, Customs is revoking any treatment previ- 
ously accorded by Customs to substantially identical transactions. 
Notice of the proposed modification was published on February 25, 
2004, in Vol. 38, No. 9 of the Customs Bulletin. No comments were 
received. 


EFFECTIVE DATE: This action is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after 
June 20, 2004. 


FOR FURTHER INFORMATION CONTACT: Andrew M. Lan- 
greich, General Classification Branch: (202) 572-8776. 
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SUPPLEMENTARY INFORMATION: 


Background 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with Customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
Customs to provide the public with improved information concerning 
the trade community’s responsibilities and rights under the Customs 
and related laws. In addition, both the trade and Customs share re- 
sponsibility in carrying out import requirements. For example, un- 
der section 484 of the Tariff Act of 1930, as amended (19 U.S.C. 
§ 1484), the importer of record is responsible for using reasonable 
care to enter, classify and value imported merchandise, and provide 
any other information necessary to enable Customs to properly as- 
sess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to Customs obligations, notice proposing to modify 
Headquarters Ruling Letter (“HQ”) 963301, dated June 14, 2001, as 
it pertains to the classification of certain ink jet printer cartridges, 
was published on February 25, 2004, in Vol. 38, No. 9 of the Customs 
Bulletin. No comments were received in response to this notice. 

As stated in the proposed notice, the modification action will cover 
any rulings on this merchandise that may exist but have not been 
specifically identified. Customs has undertaken reasonable efforts to 
search existing databases for rulings other than those herein identi- 
fied; no further rulings have been found. Any party who has received 
an interpretive ruling or decision (i.e., ruling letter, internal advice 
memorandum or decision or protest review decision) on the mer- 
chandise subject to this notice should have advised Customs during 
this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. § 1625(c)(2)), Customs is revoking any treat- 
ment previously accorded by Customs to substantially identical 
transactions. This treatment may, among other reasons, be the re- 
sult of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations 
of the same or similar merchandise, or the importer’s or Customs 
previous interpretation of the HTSUS. Any person involved in sub- 
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stantially identical transactions should have advised Customs dur- 
ing this notice period. An importer’s reliance on a treatment of sub- 
stantially identical transactions or on a specific ruling concerning 
the merchandise covered by this notice which was not identified in 
this notice, may raise the rebuttable presumption of lack of reason- 
able care on the part of the importers or their agents for importa- 
tions of merchandise subsequent to the effective date of this final de- 
cision. 

In HQ 963301, merchandise described as Hewlett Packard 51649A 
printer cartridges to be used in ink jet printers were classified under 
subheading 8473.30.30, HTSUS, which provides for parts and acces- 
sories (other than covers, carrying cases and the like) suitable for 
use solely or principally with machines of headings 8469 to 8472: 
other parts for printers, specified in additional U.S. note 2 to chapter 
84. In reaching this conclusion, we erroneously incorporated lan- 
guage concerning laser jet printers and laser jet cartridges, articles 
that are distinct in design and function from ink jet printers and car- 
tridges. While the classification decision made in HQ 963301 is cor- 
rect, it is necessary to remove the language concerning laser jet 
printers and cartridges. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is modifying HQ 
963301, and any other ruling not specifically identified, to reflect the 
proper rationale for the classification of the inkjet printer cartridges, 
pursuant to the analysis in Headquarters Ruling Letter (HQ) 
966222, which is set forth as the Attachment to this document. Addi- 
tionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is revoking any 
treatment previously accorded by Customs to substantially identical 
transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effec- 
tive sixty (60) days after its publication in the Customs Bulletin. 


DATE: April 5, 2004 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachment 
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DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966222 
April 5, 2004 
CLA-2 RR:CR:GC 966222 AML 
CATEGORY: Classification 
TARIFF NO.: 8473.30.30 
Mr. CARL SOLLER 
SOLLER, SHAYNE & HORN 
46 Trinity Piace 
New York, NY 10006 


RE: Modification of HQ 963301; Hewlett Packard 51649A printer cartridge 


DEAR MR. SOLLER: 

This is in reference to Headquarters Ruling Letter (“HQ”) 963301, dated 
June 14, 2001, which decided protest 0712—99—100120, filed by you on be- 
half of Access Data, Inc., concerning the classification of printer cartridges 
under subheading 3707.90.32, Harmonized Tariff Schedule of the United 
States (“HTSUS”), which provides for other chemical preparations for photo- 
graphic uses. We have reconsidered HQ 963301 and have concluded that cer- 
tain language needs to be modified. This ruling serves that purpose. It has 
no effect on the classification determination made in HQ 963301 (see below). 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625 (c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act (Pub. L. 103-182, 107 
Stat. 2057), notice of the proposed modification of HQ 963301 was published 
on February 25, 2004, in Vol. 38, No. 9 of the Customs Bulletin. No com- 


ments were received in response to this notice. 


FACTS: 
We described the articles in HQ 963301 as follows: 


The articles are Hewlett Packard 51649A printer cartridges to be 
used in ink jet printers in conjunction with automatic data processing 
machines. A broker for the importer entered the articles under subhead- 
ing 9801.00.1043, HTSUS, which provides for products of the United 
States when returned after having been exported, without having been 
advanced in value or improved in condition by any process of manufac- 
ture or other means while abroad, articles provided for in headings 
8469, 8470, 8471, 8472 or 8473. When the broker did not timely respond 
to either the CF 28 or CF 29 requesting a drawback affidavit and pro- 
posing a rate advance, respectively, Customs classified the articles un- 
der heading 3707, HTSUS, as other chemical preparations for photo- 
graphic uses. The importer subsequently filed a corrected entry 
summary (CF 7501) which indicated classification under subheading 
8473.30.30, HTSUS, which provides for parts and accessories (other 
than covers, carrying cases and the like) suitable for use solely or princi- 
pally with machines of headings 8469 to 8472: other parts for printers, 
specified in additional U.S. note 2 to chapter 84. 


ISSUE: 

Whether the printer cartridges are classifiable under subheading 
3707.90.3290, HTSUS, which provides for other chemical preparations for 
photographic uses; or under subheading 8473.30.30, HTSUS, as parts and 
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accessories (other than covers, carrying cases and the like) suitable for use 
solely or principally with machines of headings 8469 to 8472: other parts for 
printers, specified in Additional U.S. Note 2 to Chapter 84? 


LAW AND ANALYSIS: 

Classification under the HTSUS is made in accordance with the General 
Rules of Interpretation (“GRIs”). GRI 1 provides that the classification of 
goods shall be determined according to the terms of the headings of the tar- 
iff schedule and any relative Section or Chapter Notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRIs may then be 
applied. 

The HTSUS provisions under consideration are as follows: 


3707 Chemical preparations for photographic uses (other than 
varnishes, glues, adhesives and similar preparations); un- 
mixed products for photographic uses, put up in measured 
portions or put up for retail sale in a form ready for use: 


3707.90 Other: 
Chemical preparations for photographic uses: 


3707.90.32 Other. 


* * * 


8473 Parts and accessories (other than covers, carrying cases and 
the like) suitable for use solely or principally with machines 
of headings 8469 to 8472: 


Parts: 


8473.30 Parts and accessories of the machines of heading 
8471: 


8473.30.30 Other parts for printers, specified in additional 
U.S. note 2 to this chapter. 


When interpreting and implementing the HTSUS, the Explanatory Notes 
(“ENs”) of the Harmonized Commodity Description and Coding System may 
be utilized. The ENs, while neither legally binding nor dispositive, provide a 
guiding commentary on the scope of each heading, and are generally indica- 
tive of the proper interpretation of the HTSUS. Customs believes the ENs 
should always be consulted. See, T.D. 89-90, 54 Fed. Reg. 35127, 35128 (Au- 
gust 23, 1989). 

Note 2 to Chapter 37 provides that “the word ‘photographic’ relates to the 
process by which visible images are formed, directly or indirectly, by the ac- 
tion of light or other forms of radiation on photosensitive surfaces.” Grolier’s 
Encyclopedia (Grolier Electronic Publishing, 1994)(hereinafter “Grolier’s”), 
under the heading “photography” elaborates: 


The fundamental physical principle of photography is that light fall- 
ing briefly on the grains of certain insoluble silver salts (silver chloride, 
bromide, or iodide) produces small, invisible changes in the grains. 
When placed in certain chemical solutions known as developers, the af- 
fected grains are converted into a black form of silver. 
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The ink jet printer cartridges do not form visible images “by the action of 
light or other forms of radiation on photosensitive surfaces,” nor is there any 
evidence that the ink jet cartridges contain “grains of certain insoluble silver 
salts.” Under the heading “printer, computer,” Grolier’s provides that “a 
printer is a computer output device that records information on paper.” An 
ink jet printer “fire[s] small bursts of ink at the paper.” As such, the ink jet 
cartridge is not classifiable as a chemical preparation ivr photographic use. 

The ink jet printer, an electronic machine used in conjunction with an au- 
tomatic data processing machine (the ink jet cartridges of which are subject 
of the protest) is clearly classifiable in Chapter 84, which provides for, inter 
alia, machinery and mechanical appliances; parts thereof. The ink jet car- 
tridge is an integral part of the printer. 

Section XVI (in which Chapter 84 is found), note 2, HTSUS, states that: 


[s]ubject to note 1 to this section, note 1 to chapter 84 and to note 1 to 
chapter 85, parts of machines (not being parts of the articles of heading 
8484, 8544, 8545, 8546 or 8547) are to be classified according to the fol- 
lowing rules: 


(a) Parts which are goods included in any of the headings of chapters 84 
and 85 (other than headings 8485 and 8548) are in all cases to be 
classified in their respective headings; 


(b) Other parts, if suitable for use solely or principally with a particular 
kind of machine, or with a number of machines of the same heading 
(including a machine of heading 8479 or 8543) are to be classified 
with the machines of that kind. However, parts which are equally 
suitable for use principally with the goods of headings 8517 and 
8525 to 8528 are to be classified in heading 8517; 


(c) All other parts are to be classified in heading 8485 or 8548. 


Subject to certain exceptions not relevant here, goods that are identifiable 
parts of machines or apparatus of Chapter 84 or Chapter 85 are classifiable 
in accordance with Section XVI, Note 2, HTSUS. Nidec Corporation v. 
United States, 861 F. Supp. 136, affd, 68 F. 3d 1333 (1995). Parts, which are 
goods included in any of the headings of Chapters 84 and 85, are in all cases 
to be classified in their respective headings. See Note 2(a). Other parts, if 
suitable for use solely or principally with a particular machine, or with a 
number of machines of the same heading, are to be classified with the ma- 
chines of that kind. See Note 2(b). 

Ink jet printers for use with automatic data processing machines are clas- 
sifiable under heading 8471, HTSUS. See, e.g., HQ 964347, dated March 15, 
2001; HQ 962479, dated March 12, 2001; NY C86223, dated April 13, 1998; 
and NY C80900, dated October 21, 1997. 

Thus, in accordance with the above-referenced section and chapter notes, 
the ink jet cartridges, which constitute an integral part of the printers, are 
classifiable as parts of the printers under subheading 8473.30.30, HTSUS. 

As indicated above, this ruling has no effect on the entries which were the 
subject of Protest 0712—99-100120, as Customs no longer has jurisdiction 
over those entries. See San Francisco Newspaper Printing Co. v. United 
States, 620 F. Supp. 738 (CIT 1985). 


HOLDING: 
The Hewlett Packard 51649A printer cartridges are classifiable under 
subheading 8473.30.30, HTSUS, as parts and accessories (other than covers, 
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carrying cases and the like) suitable for use solely or principally with ma- 
chines of headings 8469 to 8472: other parts for printers, specified in addi- 
tional U.S. note 2 to Chapter 84. 
EFFECT ON OTHER RULINGS: 

HQ 963301 is hereby modified. In accordance with 19 U.S.C. § 1625(c), 
this ruling will become effective sixty (60) days after its publication in the 
Customs Bulletin. 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 
cc: National Commodity Specialist Division 

NIS Kaplan 

Port Director 

U.S. Customs Service 

35 West Service Road 

Champlain, NY 12919 


| Rc 
19 CFR PART 177 


NOTICE OF PROPOSED MODIFICATION OF RULING LETTER 
AND TREATMENT RELATING TO THE COUNTRY OF ORIGIN 
MARKING REQUIREMENTS FOR ITALIAN-ORIGIN JEWELRY 
CHAINS AND CLASPS THAT ARE ASSEMBLED WITHIN THE 
UNITED STATES TO FORM FINISHED JEWELRY 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


ACTION: Notice of proposed modification of ruling letter and treat- 
ment relating to the country of origin marking requirements for 
Italian-origin jewelry chains and clasps that are assembled within 
the United States to form finished jewelry. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs and Border Protection (“CBP”) proposes to 
modify one ruling letter and any treatment previously accorded by 
CBP to substantially identical transactions, concerning the country 
of origin marking requirements for Italian-origin jewelry chains and 
clasps that are assembled within the United States to form finished 
jewelry. Comments are invited on the correctness of the intended ac- 
tion. 
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DATE: Comments must be received on or before May 21, 2004. 


ADDRESS: Written comments are to be addressed to U.S. Customs 
and Border Protection, Office of Regulations and Rulings, Attention: 
Regulations Branch, 1300 Pennsylvania Avenue, N.W., Washington, 
D.C. 20229. Submitted comments may be inspected at Customs and 
Border Protection, 799 9*° Street, N.W., Washington, D.C., during 
regular business hours. Arrangements to inspect submitted com- 
ments should be made in advance by calling Joseph Clark at (202) 
572-8768. 


FOR FURTHER INFORMATION CONTACT: Edward Caldwell, 
Commercial Rulings Division (202) 572-8872. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts that emerge from the 
law are “informed compliance” and “shared responsibility.” These 
concepts are premised on the idea that in order to maximize volun- 
tary compliance with CBP laws and regulations, the trade commu- 
nity needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the law imposes a greater obligation on CBP to 
provide the public with improved information concerning the trade 
community’s responsibilities and rights under the CBP and related 
laws. In addition, both the trade and CBP share responsibility in 
carrying out import requirements. For example, under section 484 of 
the Tariff Act of 1930, as amended (19 U.S.C. 1484), the importer of 
record is responsible for using reasonable care to enter, classify and 
value imported merchandise, and provide any other information nec- 
essary to enable CBP to properly assess duties, collect accurate sta- 
tistics and determine whether any other applicable legal require- 
ment is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that CBP is proposing to modify one ruling letter 
relating to the country of origin marking requirements for Italian- 
origin jewelry chains and clasps that are assembled within the 
United States to form finished jewelry pieces. Although in this notice 
CBP is specifically referring to the modification of New York Ruling 
Letter (“NY”) 185493 dated August 22, 2002, (see Attachment “A”), 
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this notice covers any rulings on similar merchandise that may exist 
but have not been specifically identified. CBP has undertaken rea- 
sonable efforts to search existing databases for rulings in addition to 
the one identified. No further rulings have been found. Any party 
who has received an interpretive ruling or decision (i.e., ruling letter, 
internal advice memorandum or decision or protest review decision) 
on transactions similar to the one presented in this notice, should 
advise CBP during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP in- 
tends to modify any treatment previously accorded by CBP to sub- 
stantially identical merchandise under the stated circumstances. 
This treatment may, among other reasons, be the result of the im- 
porter’s reliance on a ruling issued to a third party, CBP personnel 
applying a ruling of a third party to importations of the same or 
similar merchandise, or the importer’s or CBP’s previous interpreta- 
tion of the relevant statutes. Any person involved with substantially 
identical merchandise or transactions should advise CBP during this 
notice period. An importer’s failure to advise CBP of substantially 
identical merchandise or transactions or of a specific ruing not iden- 
tified in this notice, may raise issues of reasonable care on the part 
of the importer or its agents for importations of merchandise subse- 
quent to the effective date of the final decision on this notice. 

Section 304 of the Tariff Act of 1930 (19 U.S.C. 1304), provides 
that, unless excepted, every article of foreign origin imported into 
the United states shall be marked in a conspicuous place as legibly, 
indelibly, and permanently as the nature of the article (or its con- 
tainer) will permit, in such a manner as to indicate to the ultimate 
purchaser in the United States the English name of the country of 
origin of the article. 

In NY 185493, upon considering three production scenarios for 
jewelry, CBP held that cutting jewelry chains to length and combin- 
ing the chains with lobster clasps within the United States substan- 
tially transformed certain foreign-origin chains and clasps into ar- 
ticles with a new name, character, and use. The first two scenarios 
involved assembling U.S.-origin chain with foreign-made clasps, 
while the third scenario involved joining foreign-origin chain with a 
foreign-made clasp. It was determined that the country of origin of 
the completed jewelry in all three scenarios was the United States. 
Upon further review of the matter, CBP has determined that, with 
respect to the third production scenario considered in that case, as- 
sembling Italian-origin chains and clasps within the United States 
to form completed jewelry pieces does not substantially transform 
the items of foreign origin into a product of the United States. 
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Pursuant to 19 U.S.C. 1625(c)(1), CBP is proposing to modify NY 
185493 and any other rulings not specifically identified to reflect the 
proper country of origin marking requirements applicable to Italian- 
origin jewelry chains combined with Italian-origin lobster clasps 
within the United States pursuant to the analysis set forth in pro- 
posed HRL 562868. (See Attachment “B”). Additionally, pursuant to 
19 U.S.C. 1625(c)(2), CBP intends to modify any treatment previ- 
ously accorded by CBP to substantially identical transactions. Before 
taking this action, consideration will be given to any written com- 
ments timely received. 


Dated: April 5, 2004 


Edward M. Leigh for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachments 


RR RR ame 
[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY 185493 
August 22, 2002 
CLA-2-—71:RR:NC:SP:233 185493 
CATEGORY: Classification 
TARIFF NO.: 7113.19.3000; 7113.11.5000; 7113.11.10 
Ms. SUSAN STUDENY 
TIFFANY & Co. 
15 Sylvan Way 
Parsippany, NJ 07054-3893 


RE: The tariff classification and country of origin of jewelry made from com- 
ponents from the U.S. and Italy. 
DEAR MS. STUDENY: 

In your letter dated August 16, 2002, you requested a tariff classification 
and country of origin ruling. 

You have presented the following scenarios regarding two components of 
jewelry; a chain and clasp. The two components will be assembled and fin- 
ished in the United States. In all cases, the chain will be purchased on a 
spool or portioned with no defined function. 

1. 750 yellow gold chain fabricated in the U.S. weighing 33 grams, cost 
$348, combined with 750 yellow gold lobster clasp fabricated in Italy 
weighing 6.5 grams, cost $70. 





46 CUSTOMS BULLETIN AND DECISIONS, VOL. 58, NO. 17, APRIL 21, 2004 


2. Sterling silver chain fabricated in the U.S. weighing 52 grams, cost 
$13, combined with sterling silver lobster clasp fabricated in Italy 
weighing 7.5 grams, cost $11. 


3. Sterling silver chain fabricated in Italy weighing 52 grams, cost $14, 
combined with sterling silver lobster clasp fabricated in Italy weighing 
7.5 grams, cost $11. 


The applicable subheading for the yellow gold lobster clasp will be 
7113.19.3000, Harmonized Tariff Schedule of the United States (HTS), 
which provides for articles of jewelry and parts thereof, of precious metal or 
of metal clad with precious metal ...clasps and parts thereof. The rate of 
duty will be 5.8% ad valorem. 

The applicable subheading for the sterling silver lobster clasps will be 
7113.11.5000, HTS, which provides for articles and jewelry and parts 
thereof, of precious metal or of metal clad with precious metal . . . of silver, 
whether or not plated or clad with other precious metal: other: other. The 
rate of duty will be 5% ad valorem. 

The applicable subheading for the sterling silver chain will be 
7113.11.1000, HTS, which provides for articles of jewelry and parts thereof: 
of precious metal or of metal clad with precious metal . . . of silver, whether 
or not plated or clad with precious metal: rope, curb, cable, chain and simi- 
lar articles produced in continuous lengths, all the foregoing, whether or not 
cut to specific lengths and whether or not set with imitation pearls or imita- 
tion gemstones, suitable for use in the manufacture of articles provided for 
in this heading. The rate of duty will be 6.3% ad valorem. 

The country of origin of a product is the country of manufacture, produc- 
tion, or growth of the article. If further work or material is added to an ar- 
ticle in another country, there must be a substantial transformation in that 
country in order to render such other country the country of origin. In the 
three scenarios described above, the cutting of the chain into material 
lengths, and the combining of the chain with the lobster clasp in the U.S. 
substantially transforms the components into an article of jewelry whose 
name, character and use is different from that of the components used in the 
processing. Accordingly, the country of origin in each case is the United 
States. 

This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist Lawrence Mushinske at 646-733-3036. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT B}] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 562868 
MAR-—2-05 RR:CR:SM 562868 EAC 
CATEGORY: Marking 
Ms. SUSAN STUDENY 
TIFFANY & Co. 
15 Sylvan Way 
Parsippany, NJ 07054-3893 


RE: Country of origin marking requirements for jewelry comprised of 
Italian-origin chains and clasps; substantial transformation 


DEAR MS. STUDENY: 

Pursuant to your request of August 16, 2002, for a ruling pertaining to the 
tariff classification and country of origin marking requirements applicable 
to jewelry that is comprised of components of U.S. and Italian origin, the Di- 
rector, U.S. Customs and Border Protection (“CBP”) National Commodity 
Specialist Division, issued New York Ruling Letter (“NY”) 185493 dated Au- 
gust 22, 2002, to your company. Upon further consideration of NY 185493, 
we have determined that, while the tariff classifications in that ruling are 
correct, the country of origin marking requirements set forth for jewelry as- 
sembled to completion within the United States from Italian-origin clasps 
and chains are incorrect. Therefore, NY 185493 is hereby modified for the 
reasons set forth below. 


FACTS: 

Three scenarios of production for jewelry were presented for consideration 
in NY 185493, in which CBP held that cutting jewelry chain to length and 
combining the chain with lobster clasps within the United States substan- 
tially transformed certain foreign-origin components into an article with a 
new name, character, and use. The first two scenarios involved assembling 
U.S.-origin chain with foreign-made clasps, while the third scenario involved 
joining foreign-origin chain with a foreign-made clasp. It was determined 
that the country of origin of the completed jewelry in all three scenarios was 
the United States. As it is our belief that the forgoing is correct with respect 
to the first and second production scenarios considered in that case, this rul- 
ing will only consider the facts of the third scenario. 

Accordingly, in the third production scenario, Italian-origin sterling silver 
jewelry chains and Italian-origin sterling silver lobster clasps are assembled 
within the United States to form completed jewelry pieces. Each sterling sil- 
ver chain weighs 52 grams and is valued at $14. Each sterling silver lobster 
clasp weighs 7.5 grams and is valued at $11. The assembled jewelry pieces 
will be finished subsequent to assembly. 

ISSUE: 


For marking purposes, what is the country of origin of the jewelry as- 
sembled within the United States from the components described above? 


LAW AND ANALYSIS: 

Section 304 of the Tariff Act of 1930 (19 U.S.C. § 1304), provides that, un- 
less excepted, every article of foreign origin imported into the United States 
shall be marked in a conspicuous place as legibly, indelibly, and permanently 





48 CUSTOMS BULLETIN AND DECISIONS, VOL. 38, NO. 17, APRIL 21, 2004 


as the nature of the article (or its container) will permit, in such a manner 
as to indicate to the ultimate purchaser in the United States the English 
name of the country of origin of the article. Congressional intent in enacting 
19 U.S.C. § 1304 was that the ultimate purchaser should be able to know by 
an inspection of the marking on the imported goods the country of which the 
goods is the product. “The evident purpose is to mark the goods so that at 
the time of purchase the ultimate purchaser may, by knowing where the 
goods wei: produced, be able to buy or refuse to buy them, if such marking 
should iniiuence his will.” United States v. Friedlander & Co., 27 C.C.P.A. 
297 at 302 (1940). 

Part 134, Customs Regulations (19 CFR Part 134), implements the coun- 
try of origin marking requirements and the exceptions of 19 U.S.C. § 1304. 
Section 134.1(b), Customs Regulations (19 CFR 134.1(b)), defines “country of 
origin” as the country of manufacture, production or growth of any article of 
foreign origin entering the United States. Further work or material added to 
an article in another country must effect a substantial transformation in or- 
der to render such other country the “country of origin” within the meaning 
of the marking laws and regulations. The case of U.S. v. Gibson-Thomsen 
Co., Inc., 27 C.C.P.A. 267 (C.A.D. 98)(1940), provides that an article used in 
manufacture which results in an article having a name, character, or use 
differing from that of the constituent article will be considered substantially 
transformed and, as a result, the manufacturer or processor will be consid- 
ered the ultimate purchaser of the constituent materials. In such circum- 
stances, the imported article is excepted from marking and only the outer- 
most container is required to be marked. See, 19 CFR 134.35(a). 

In Headquarters Ruling Letter (“HRL”) 557100 dated April 30, 1993, raw 
Bolivian gold was converted into bars of pure gold within Bolivia by means 
of a melting process. Utilizing rolling mills and drawing machines, the bars 
were thereafter converted into gold wire that was wound around spools. The 
spooled gold wire was then exported to Italy where it was fed into machines 
and converted into gold chain. The gold chain was subsequently cleaned, 
prepared with soldering powder, passed through soldering ovens, and wound 
around spools. At this point, the gold chain was returned to Bolivia for fur- 
ther processing which included cutting the chain to length for necklaces and 
bracelets, manually soldering end tips to the chains, passing the chains 
through ovens for heat treatment, cleaning the chains with chemicals and 
ultrasonic processes, manually assembling locks to the chains, cleaning the 
assembled jewelry, “finishing” the gold chains with a brushing machine, 
testing the assembled jewelry for quality control compliance, and packing 
the jewelry for shipment to the United States. 

At issue in HRL 557100 was whether, for purposes of eligibility under the 
Andean Trade Preference Act (“ATPA”), the jewelry imported into the United 
States was considered to be a “product of” Bolivia. In deciding this issue, we 
initially noted that processing gold wire into gold chain substantially trans- 
forms the gold wire into a product of the country where processed into gold 
chain. Citing, HRL 555929 dated April 22, 1991. Therefore, as it was evident 
that the Bolivian gold wire was substantially transformed into a product of 
Italy when converted into gold chain, the remaining issue was whether the 
Italian-origin gold chain was subsequently substantially transformed back 
into a product of Bolivia when integrated into necklaces and bracelets. 





BUREAU OF CUSTOMS AND BORDER PROTECTION 49 


Regarding whether cutting to length, soldering end tips, attaching locks 
or clasps, brushing, and inspecting the completed jewelry substantially 
transformed the Italian gold chain into a product of Bolivia, we held: 


It is our opinion that once the woven gold chain is returned to Bolivia, 
the processes performed there to create the finished necklaces and 
bracelets do not substantially transform the imported chain into a 
“product of” Bolivia. We believe that the essential character of the 
bracelet or necklace is the chain which results from cutting, formation 
of the links and weaving operations which occur in Italy. 


See also, HRL 560333 dated July 24, 1997 (simple assembly or weaving of 
gold links into chain, even when coupled with a soldering operation, does not 
substantially transform the gold links). 

As applied to the case presently under consideration, it is our opinion that 
merely combining an Italian-origin sterling silver chain with an Italian- 
origin sterling silver lobster clasp and finishing the resulting product does 
not substantially transform the items of foreign origin. Therefore, the coun- 
try of origin of the jewelry produced in this manner is Italy. 


HOLDING: 

NY 185493 dated August 22, 2002, is hereby modified. Based upon the in- 
formation before us, we believe that combining an Italian-origin sterling sil- 
ver chain with an Italian-origin sterling silver lobster clasp within the 
United States to form completed jewelry does not substantially transform 
the foreign-origin items into a product of the United States. As such, the 
country of origin of completed jewelry pieces produced under these circum- 
stances is Italy. 


MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 
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OPINION 


CARMAN, JUDGE: Pursuant to 28 U.S.C. § 1581(c) (2000), this 
Court has jurisdiction to review the United States Department of 
Commerce’s (“Commerce”) Final Results of Redetermination Pursu- 
ant to Court Remand (Dec. 17, 2003) (“Remand Results II’), filed 
with the Court in response to its opinion and order in Hynix Semi- 
conductor, Inc. v. United States, 295 F. Supp. 2d 1365 (Ct. Int'l Trade 
2003) (“Hynix IT’). This Court will sustain Remand Results IT unless 
it is “unsupported by substantial evidence on the record, or other- 
wise not in accordance with law.” 19 U.S.C. § 1516a(b)(1)(B)Q). 
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BACKGROUND 


In Hynix II, this Court directed Commerce to reconsider and fur- 
ther explain its decisions in Final Results of Redetermination Pursu- 
ant to Court Remand (June 6, 2003) (“Remand Results I’): (1) to re- 
ject Hynix’s reported and verified amortized research and 
development (“R&D”) costs; (2) to recalculate Hynix’s product- 
specific R&D costs by applying a theory of cross-fertilization; and (3) 
to reject Hynix’s accounting adjustments for the average useful lives 
(“AULs”) of its semiconductor equipment. In particular, this Court 
ordered Commerce to: 


1. [P]rovide a reasoned explanation, supported by substantial evi- 
dence, if it is able, [in support of its assertion] that distortions 
in the cost of production calculations for this period of review 
necessarily arise, where Plaintiffs’ R&D costs[,] which were 
previously accounted for through expensing, are now accounted 
for through amortization|; . . .] to consider and explain whether 
Plaintiffs’ R&D costs prior to the Fifth Administrative Review 
were accounted for through the expensing of these costs, and if 
this expensing of R&D costs would leave nothing to carry for- 
ward to subsequent review periods. Hynix IT, 295 F. Supp. 2d at 
1371. 


. [E]stablish, if it can, through substantial evidence on the 
record[, not just through the mere recitation of the titles of 
Plaintiffs’ R&D projects,| that the six non-subject merchandise 
projects [on a list of projects occurring in Plaintiffs’ non- 
memory lab] or other non-subject merchandise projects provide 
benefits to the R&D activities of the subject merchandise [or] to 
recalculate Plaintiffs’ R&D costs, excluding R&D costs for no- 
subject merchandise. Jd. at 1372. 


. [Plrovide a reasoned explanation for rejecting Plaintiffs’ revised 
AULs, [which included:] (1) a discussion of why Commerce ac- 
cepted Plaintiffs’ 1996 AUL revision, and whether Commerce 
characterized the 1996 AUL revision and this period of review’s 
AUL revisions differently; (2) a clarification of what informa- 
tion Commerce evaluated in reaching its determination to re- 
ject Plaintiffs’ revised AULs; (3) a clarification of whether Com- 
merce did, in fact, consider Plaintiffs’ information demon- 
strating industry-wide AUL ranges, and if not, to do so now; (4) 
an explanation addressing why Commerce accepted Plaintiffs’ 
appraisers’ report for asset revaluation, while rejecting the 
same report for AUL revision; this explanation should compare 
the quality of the two sections of the report, including whether 
all pages of the asset revaluation section were translated and 
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why the qualifications of the appraisers were acceptable for the 
asset revaluation and not for the AUL section. Jd. at 1375. 


In Remand Results II, Commerce “recalculated Hynix’s R&D costs 
and the AULs used for depreciation costs in this review period,” al- 
though it expressed disagreement with the Court’s finding in Hynix 
II that its decisions in Remand Results I were unsupported by sub- 
stantial evidence and otherwise not in accordance with law. Remand 
Results IT at 1. Commerce arrived at a dumping margin of 2.07% for 
Hynix as a result of the recalculations. Jd. 

First, on the issue of amortization of R&D costs, Commerce stated, 
as it did in Remand Results I, that it is of the view that changing ac- 
counting methods from expensing to amortization creates distortions 
in cost of production calculations. Jd. at 3-4. Commerce noted that 
Hynix’s change in accounting methodologies produces different R&D 
ratios and “the difference in the R&D amounts that result from 
these different methodological approaches can never be picked up as 
a production cost in antidumping calculations.” Jd. at 4 (citing Mar. 
5, 2001, supplemental resp. at Ex. 24). Nevertheless, Commerce 
noted that in Hynix II, this Court found that Commerce’s explana- 
tion was not supported by substantial evidence on the record, and, as 
a result, Commerce “recalculated Hynix’s R&D costs to allow for am- 
ortization.” Jd. 

Second, Commerce asserted that its finding of cross-fertilization of 
R&D in Remand Results I was reasonable given “the fact that Hynix 
has memory projects listed in its non-memory lab, coupled with ex- 
pert advice [in the form of the memorandum of Dr. Murzy Jhabvala 
in support of the theory of cross-fertilization].” Jd. Commerce noted 
that in Hynix IJ, the Court ordered it “to establish through record 
evidence that the projects cited in [Remand Results I], or other non- 
subject merchandise projects, provided benefits to [the] subject mer- 
chandise” or, if it was unable to do so, Commerce was to recalculate 
the costs “excluding R&D costs for non-subject merchandise.” Id. at 
4-5. Commerce stated that it was “unable to make the connection 
the Court requested in Hynix II based on existing record evidence 
[because] R&D, by its nature, does not always produce new knowl- 
edge or products and the results of Hynix’s ongoing R&D efforts 
were not known during the review period.” Jd. at 5. As a result, Com- 
merce recalculated Hynix’s R&D costs, excluding R&D costs in- 
curred for non-subject merchandise. Jd. 

Third, in addressing the Court’s remand of its decision to reject 
Hynix’s revised AULs, Commerce referred to Hynix’s “continual 
change [of] the treatment of its depreciation methodology” as provid- 
ing reasonable justification for its decision to use Hynix’s pre-1998 
AULs to calculate the cost of production for this period of review. Id. 
Citing the Court’s determination in Hynix IJ that Commerce's expla- 
nation was not supported by substantial evidence on the record, 
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Commerce “recalculated Hynix’s AULs to allow for its reported ac- 
counting adjustment” in Remand Results II. Id. 

Plaintiffs submitted comments to Remand Results II, asking that 
Commerce’s redetermination be sustained and reaffirming its posi- 
tion that Commerce’s prior determinations on the issues above were 
not supported by substantial evidence. (Pls.’ Cmts. on the Dep't. of 
Commerce’s Second Re-Determination (“Pls.’ Cmts.”) at 2, 4.) 

Defendant has filed nothing in regard to Remand Results II. 
Defendant-Intervenor, Micron Technology, Inc. (“Micron”) submitted 
a reply to Plaintiffs’ comments, urging the Court to remand Remand 
Results II because Commerce did not follow the Court’s instructions 
and asking the Court to order Commerce “to reinstate its initial re- 
determination on remand with respect to each of the three issues.” 
(Reply of Def.-Int. Micron Tech., Inc. to Pls.’ Cmts. on the Dep't. of 
Commerce’s Second Redetermination on Remand (“Def.-Int.’s Reply”) 
at 1.) Micron’s Reply repeats the arguments that were offered in sup- 
port of Commerce’s determination in Remand Results I for the three 
issues again before the Court. Compare id. at 4-18, with Remand 
Results I at 3-15, and Hynix II, 295 F. Supp. 2d. at 1368-71, 1372-— 
75. Micron argues that Remand Results IIT should be remanded be- 
cause it contains a clerical error in the calculation of the importer- 
specific assessment rate, “which determines the actual amount of 
antidumping duties assessed and collected by the government on en- 
tries subject to the antidumping duty order.” (Def-Int.’s Reply at 18.) 
Micron states Commerce corrected this clerical error in the program 
language used to calculate the margin in Dynamic Random Access 
Memory Semiconductors of One Megabit or Above From the Republic 
of Korea: Final Results of Antidumping Administrative Review, 66 
Fed. Reg. 52,097 (Oct. 12, 2001) (“Final Results”), but the correction 
was not carried forward to the margin calculations in Remand Re- 
sults IT. (Id. at 19-20 (citing Mem. from Thomas F. Futtner, Program 
Manager, Office of AD/CVD Enforcement to Holly A. Kuga, Office Di- 
rector, Group II, Office IV of 11/21/01, Ex. 3).) Micron argues that 
this error results a significantly understated assessment rate. (Id.) 


DISCUSSION 


I. Commerce’s Decision to Recalculate Hynix’s R&D Costs is 
Affirmed. 


Upon consideration of Remand Results II, the Court holds that Re- 
mand Results II is supported by substantial evidence on the record 
and is otherwise in accordance with law. Accordingly, Remand Re- 
sults II is affirmed in its entirety. 

The Court holds that Commerce’s decision to recalculate Hynix’s 
R&D costs using Hynix’s reported amortized R&D costs is supported 
by substantial evidence and otherwise in accordance with law. Title 
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19 U.S.C. § 1677b(f)(1)(A) provides that Commerce will calculate 
cost of production 


based on the records of the exporter or producer of the mer- 
chandise, if such records are kept in accordance with the gener- 
ally accepted accounting principles of the exporting country... 
and reasonably reflect the costs associated with the production 
and sale of the merchandise, . . . consider|ing] all available evi- 
dence on the proper allocation of costs, including that which is 
made available by the exporter or producer on a timely basis, if 
such allocations have been historically used by the exporter or 
producer, in particular for establishing appropriate amortiza- 
tion and depreciation periods, and allowances for capital expen- 
ditures and other development costs. 


19 U.S.C. § 1677b(f)(1)(A). 

The Court has twice remanded this issue to Commerce, asking 
Commerce to provide a reasoned explanation supported by substan- 
tial evidence on the record to support its decision to reject Hynix’s re- 
ported amortized R&D costs. See Hynix Semiconductor, Inc. v. 
United States, 248 F. Supp.2d 1297, 1312 (Ct. Int'l Trade 2003) 
(“Hynix I”); Hynix II, 295 F. Supp. 2d at 1370-71. In Hynix I, this 
Court found that the record demonstrated that Hynix had applied 
Korean GAAP-consistent accounting practices in reporting its amor- 
tized R&D costs and that Hynix’s reported costs had been verified by 
Commerce. See Hynix I, 248 F. Supp. 2d at 1311. Commerce, how- 
ever, rejected Hynix’s reported costs in the administrative review, 
and again on the first remand. See Hynix I, 248 F. Supp. 2d at 1310— 
12; Hynix II, 295 F. Supp. 2d at 1369. This Court has observed that 
“tlhe object of the cost of production exercise is not to capture all 
past expenses, but rather those expenses that reasonably and accu- 
rately reflect a respondent’s actual production costs for a period of 
review.” Micron Tech., Inc. v. United States, 23 Ct. Int'l Trade 380, 
382 (1999) (emphasis added). This Court held that Commerce failed 
to provide an adequate explanation for its decision to reject Hynix’s 
reported amortized R&D costs that were consistent with Korean 
GAAP and had been verified by Commerce. Hynix I, 248 F. Supp. 2d 
at 1312-13; Hynix IJ, 295 F. Supp. 2d at 1370-71. This Court noted 
that, while Hynix changed R&D accounting methods from amortiz- 
ing to expensing during the First through Fourth Administrative Re- 
views and back to amortizing during the Fifth Administrative Re- 
view of the subject merchandise, Hynix stopped expensing R&D 
costs in the year incurred in 1997, and since then has utilized amor- 
tization as its R&D accounting method. Hynix I, 248 F. Supp. 2d at 
1312 (citing Final Decision Memorandum at 8—11 (Pub. Doc. No. 72); 
Hynix Semiconductor, Inc. v. United States, No. 01-00988 (Ct. Int'l 
Trade May 21, 2002) (Pls.’ Mot. for J. Upon the Agency R. at 21)). 
Moreover, prior to the initiation of administrative reviews, Plaintiffs, 
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while operating as Hyundai, historically amortized R&D costs. 
Hynix IT, 295 F. Supp. 2d at 1369-70 & n.2 (citing Hynix I, 248 F. 
Supp 2d at 1306; Micron Tech., Inc. v. United States, 893 F. Supp. 21, 
28-29 (Ct. Int’l Trade 1995)). The Court held that Commerce “failed 
to establish through evidence on the record that an understatement 
of R&D costs has occurred in this period of review [based upon] the 
change of accounting methods, such that Plaintiffs’ reported and 
verified amortized R&D costs do not ‘reasonably reflect the costs as- 
sociated with production and sale of the merchandise.’ ” Jd. (quoting 
19 U.S.C. § 1677b(f)(1)(A)). 

In Remand Results IJ, Commerce appears to be unwilling or un- 
able to articulate a reasoned explanation, supported by substantial 
evidence on the record, that a change from one permissible account- 
ing method to another necessarily creates a distortion in the cost of 
production calculation for this period of review. Based upon the fact 
that Hynix’s reported and verified amortized R&D costs for this pe- 
riod of review are consistent with Korean GAAP and the fact that 
Commerce has not established through substantial evidence on the 
record that these reported costs do not reasonably reflect the cost of 
production, this Court affirms Commerce’s decision to recalculate 
Hynix’s cost of production, using Hynix’s reported amortized R&D 
costs in Remand Results II. 


II. Commerce’s Decision to Exclude Non-Subject Merchan- 
dise R&D Costs is Affirmed. 


The Court holds that Commerce’s decision to exclude non-subject 
merchandise R&D costs from calculations of the cost of production 
for the subject merchandise is supported by substantial evidence on 
the record and is otherwise in accordance with law. As the Court 
held in Hynix I and Hynix II, the memorandum of Dr. Jhabvala, 
which was prepared for a different administrative review evaluating 
different products produced by different parties under conditions 
that were not established to be similar to those of this case, and 
the listing of the names of six R&D projects in Hynix’s non-memory 
R&D laboratory, with nothing more, were not substantial evidence to 
support Commerce’s theory of cross-fertilization in this case. See 
Hynix I, 248 F. Supp. 2d at 1316 (noting that Dr. Jhabvala’s memo- 
randum was originally prepared for use in Notice of Final Deter- 
mination of Sales at Less Than Fair Value: Static Random Access 
Memory Semiconductors From the Republic of Korea, 63 Fed. Reg. 
8,934, 8,939-40 (Feb. 23, 1998) (citing Mem from Dr. Murzy 
Jhabvala’s to Thomas Futtner of 9/8/97, “Cross Fertilization of 
Research and Development of Semiconductor Memory Devices”)); 
Hynix II, 295 F. Supp. 2d at 1372. Commerce has historically 
excluded R&D expenses for non-subject merchandise where a re- 
spondent maintains product-specific R&D costs and the expenses 
benefitted non-subject merchandise. See, e.g., High-Tenacity Rayon 
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Filament Yarn From Germany, 60 Fed. Reg 15,897, 15,899 (Mar. 28, 
1995); Large Power Transformers from Japan; Final Results of Anti- 
dumping Duty Review, 57 Fed. Reg. 45,767, cmt.3 (Oct. 5, 1992). 
Here, Hynix maintained product-specific R&D costs, and Commerce 
has not established through substantial evidence on the record that 
the subject merchandise is benefitted from R&D activities conducted 
for non-subject merchandise products. Therefore, this Court holds 
that substantial evidence supports Commerce’s decision in Remand 
Results II to recalculate the cost of production for the subject mer- 
chandise by excluding non-subject merchandise R&D expenses. 


Ill. Commerce’s Decision to Accept the Reported Average 
Useful Lives for Hynix’s Fixed Assets is Affirmed. 


Commerce’s decision to recalculate depreciation expenses using 
Hynix’s reported AULs, which included an accounting adjustment 
revising Hynix’s AULs, is supported by substantial evidence and oth- 
erwise in accordance with law. In Hynix II, the Court concluded that 
Commerce did not provide a reasoned explanation, supported by 
substantial evidence on the record, for accepting Plaintiffs’ 1996 
AUL revision but rejecting Plaintiffs’ AUL revision for this period of 
review. Hynix IT, 295 F. Supp. 2d at 1373. Further, this Court found 
that Commerce’s decision to accept Plaintiffs’ appraisers report with 
respect to revaluation of assets, while challenging the qualifications 
of the same appraisers and the adequacy of the same report with re- 
spect to the revision of Plaintiffs’ AULs, was not supported by sub- 
stantial evidence on the record. Id. at 1374. 

Commerce appears to be unwilling or unable to provide an expla- 
nation as to why it characterized two AUL revisions differently in 
Remand Results II. See Remand Results II at 5. The record estab- 
lished that Commerce accepted the quality of Hynix’s appraisers and 
the adequacy of the appraisers report for the revaluation of Hynix’s 
assets in the Final Results. See Hynix II, 295 F. Supp. 2d at 1373-74 
(citing Final Results, 63 Fed. Reg. at 50,871; Final Decision Memo- 
randum at 15-18 (Pub. Doc. No. 72)). Commerce has, however, failed 
to provide a reasonable explanation for rejecting the same apprais- 
ers and the same report addressing Hynix’s revised AULs. The 
record, nevertheless, demonstrates that Commerce verified the infor- 
mation contained in Hynix’s appraisers’ report addressing the AUL 
revision. See id. at 1375 (citing Final Decision Memorandum at 
17-18 (Pub. Doc. No. 72)). This Court holds that there is substantial 
evidence on the record to support Commerce’s decision to recalculate 
the cost of production using Hynix’s revised AULs. 


IV. Micron’s Request for Remand Based on a Possible Cleri- 
cal Error is Denied. 


The Court notes that Micron has pointed out a possible clerical er- 
ror in the calculation of the assessment rate. (Def.-Int.’s Reply at 18— 
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20.) The Court has found no indication that Micron brought this 
clerical error to Commerce’s attention prior to filing its comments to 
Remand Results II, and Commerce made no mention of this error in 
Remand Results II. See id.; see also, Remand Results IT. Additionally, 
Plaintiffs have not mentioned this clerical error in their comments to 
Remand Results II. (See Pls.’ Cmts.) Micron did, however, notify 
Commerce of this same error three days after Commerce issued the 
Final Results in October 2001. (See Def.-Int.’s Cmts. Conf. Ex. 3 at 
1.) In a memorandum addressing Micron’s notification, Commerce 
identified this error as a ministerial error, “defined under 19 CFR 
351.244(f) as ‘an error in addition, subtraction, or other arithmetic 
function, clerical error resulting from inaccurate copying, duplica- 
tion, or the like, and any other similar t;‘pe of unintentional error 
which [Commerce] considers ministerial.’” dd.) Commerce agreed 
with Micron and corrected the error, noting that correction of the er- 
ror “would have no impact on the dumping margin [and would not 
require] publi[cation] [of] amended final results.” (dd. at 2-3.) The 
Court declines to address this issue, but leaves it to Commerce to de- 
termine whether there is a clerical error, as alleged by Micron, and 
to correct that error as it deems appropriate. 


CONCLUSION 
The Court finds that Commerce’s Remand Results II is supported 


by substantial evidence or otherwise in accordance with law. See 19 
U.S.C. § 1516a(b)(1)(B)(i). Accordingly, Remand Results II is af- 
firmed in its entirety and this case is dismissed. 
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Opinion & Order 


AQUILINO, Judge: This case is cause to consider, yet again, the 
People’s Republic of China (“PRC”), which the International Trade 
Administration, U.S. Department of Commerce (“ITA”) continues to 
deem a “nonmarket economy country” within the meaning of the 
Omnibus Trade and Competitiveness Act of 1988, Pub. L. No. 100- 
418, § 1316(b), 102 Stat. 1107, 1187, 19 U.S.C. § 1677(18)' . The 
matter arises out of the ITA’s Notice of Final Determinations of Sales 
at Less Than Fair Value: Brake Drums and Brake Rotors From the 
People’s Republic of China, 62 Fed.Reg. 9,160 (Feb. 28, 1997), in par- 
ticular, the agency’s subsequent determination reported sub nom. 
Brake Rotors From the People’s Republic of China: Final Results and 
Partial Rescission of Fifth New Shipper Review, 66 Fed. Reg. 44,331 
(Aug. 23, 2001). 

As these citations indicate, motor-vehicle brake parts cast in 
China have been found to have been dumped in the U.S. aftermarket 
encompassing automobiles, all-terrain and recreational vehicles, 
trucks, and vans weighing less than a ton and a half. The underlying 
determinations set China-wide rates of 86.02 percent for the brake 
drums and 43.32 percent for the brake rotors. See 62 Fed.Reg at 
9,174. Only the rotor rate, however, has remained of moment, since 
the International Trade Commission thereafter determined that the 
U.S. industry was not being materially injured or threatened with 


material injury by reason of the brake-drum imports. See Certain 
Brake Drums and Rotors From China, 62 Fed.Reg. 18,650 (April 16, 
1997), affd sub nom. Coalition for the Preservation of American 
Brake Drum & Rotor Aftermarket Mfrs. v. United States, 22 CIT 520, 
15 F.Supp.2d 918 (1998). And that country-wide rotor rate has led to 
applications by Chinese exporters for individuated rates in lieu 
thereof. 


I 


Such an application underlies this case. It was made pursuant to 
19 U.S.C. § 1675(a)(2)(B) and 19 C.F.R. §§ 351.214, 351.221 (2000) 
by Shandong Laizhou Huanri Group General Co. (“Huanri General”) 
as an alleged “new shipper” of subject merchandise produced by 
Laizhou Huanri Automobile Parts Co., Ltd. (“HAP”). The application 
represented HAP to be a “limited liability enterprise”* and Huanri 


1 That term is defined by subsection (A) of this section 1677(18) to mean 


any foreign country that the [ITA] determines does not operate on market principles of 
cost or pricing structures, so that sales of merchandise in such country do not reflect 
the fair value of the merchandise. 


2 Plaintiffs Appendix, Pub.Doc. 3, Exhibit 4, fourth page. 
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General as a “collectively owned enterprise”® duly registered in 
China. The application certified that the export activities of both en- 
terprises “are not controlled by the central government.”* Nonethe- 
less, in its notice of review, the ITA pointed out that 


the Department’s practice in cases involving non-market econo- 
mies [is] to require that a company seeking to establish eligibil- 
ity for an antidumping duty rate separate from the country- 
wide rate provide de jure and de facto evidence of an absence of 
government control over the company’s export activities. Ac- 
cordingly, we will issue a questionnaire to... Huanri.... If the 
response ... provides sufficient indication that it is not subject 
to either de jure or de facto government control with respect to 
its exports of brake rotors, each review will proceed. If, on the 
other hand, a respondent does not demonstrate its eligibility for 
a separate rate, then it will be deemed to be affiliated with 
other companies that exported during the POI, and the review 
of that respondent will be rescinded. 


Brake Rotors From the People’s Republic of China: Initiation of New 
Shipper Antidumping Duty Reviews, 65 Fed.Reg. 70,694, 70,695 
(Nov. 27, 2000). In response to the ITA’s questionnaire, Huanri Gen- 
eral stated that it “has no relationship with any level of the PRC 
government”; that it established HAP, which also “has no relation- 


ship with any level of the PRC government”; and that it is “not 
owned or controlled by a provincial or local government . . . [and] has 
never been owned or controlled by any level of the PRC govern- 
ment”’ . 

The agency record at bar refers to a village of Panjacun, town of 


Tushan, city of Laizhou, all within Shandong province, which lies to 


3 Plaintiffs Appendix, Pub.Doc. 3, Exhibit 3, first page; Exhibit 4, second page. Attached 
to that exhibit 4 is an English translation of the Administrative Regulations of The P[RC] 
Governing the Registration of Legal Corporations, article 1 of which states that they have 
been promulgated, among other things, “to safeguard social and economic order.” Article 2 
thereof provides that an 


enterprise which meets the requirements of a legal person shall register as a corpora- 
tion in accordance with the provisions of these Regulations if it is: 


(1) an enterprise owned by the whole people; 

(2) a collectively-owned enterprise; 

(3) an allied enterprise; 

(4) a Sino-foreign joint equity enterprise, Sino-foreign co-operative enterprise or 
sole foreign investment enterprise established within the territory of the P[RC]; 

(5) a private enterprise; or 

(6) another type of enterprise which is legally required to register as a corporation. 


4 Plaintiffs Appendix, Pub.Doc. 3, Exhibit 1, first and second pages. 
5 Plaintiffs Appendix, Pub.Doc. 24, p. A-2. 

6 Id. 

71d. at A-3. 
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the south and east of Beijing. A visit there by ITA staff led to the 
“significant” finding that 


Huanri General is owned and controlled by the Panjacun vil- 
lage committee which has a relationship with the Tushan town 
government. ... Accordingly, the Department must consider 
whether the company sufficiently demonstrated its entitlement 
to a separate rate. 


Plaintiffs Appendix, Pub.Doc. 52, p. 3. The staff verification report 
indicates that the residents of Panjacun select 41 village representa- 
tives who, in turn, elect five of their number to comprise the village’s 
“committee”. See id. at 7. That committee set up Huanri General 
with the approval of the Laizhou Industrial and Commercial Admin- 
istration Bureau for the purpose of selling brake rotors and other 
parts and also set up other companies, including HAP. The commit- 
tee appointed the directors of those firms and named its chairman as 
the chairman of Huanri General. See id. at 7-8. 

The petitioner, above-encaptioned, Coalition reacted to this report, 
in part, as follows: 


... [T]he fact that Huanri General is owned and controlled by a 
Village Committee means that it is owned or controlled by a 
governmental entity. Moreover, information about the village 
system in China[ ] demonstrates that the responsibilities of the 
Village Committee go beyond what was disclosed by Huanri 
General. It is commonly known by researchers and scholars 
that villages in China are the lowest official level in China’s 
government and their leaders and committees are assisted and 
controlled by the government. See A Tale of 2 Village[ Js: Chi- 
na’s ‘Democracy’ Shows Different Faces, International Herald 
Tribune, (August 28, 2000)... . 


Village committees were instituted in 1987 with the Organic 
Law on Village Committees in the P[RC]. Respondent did not 
provide a copy of this law to the [ITA], which should have been 
required when it became apparent that Huanri General was 
owned and controlled by the Village Committee, and [ ] thus [ ] 
failed to affirmatively demonstrate absence of de jure govern- 
mental control. The village committees are responsible for su- 
pervising the management of village affairs. See Anhui Villag- 
ers Supporting Rural Democracy, BBC Monitoring Asia Pacific 
(June 19, 1998)... . “A village committee is a self-governing or- 
ganization that oversees public affairs and public welfare, me- 
diates public disputes, maintains public order and assists the 
township government.” See Why China Practices Direct Elec- 
tion[ ] of Village Committees|,] Xinhua News Agency (April 12, 
1997). ... The villagers also elect representatives who solicit 
opinions from villagers on major affairs of the village. The vil- 
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lage representatives then elect five people for the village com- 
mittee, which decides how the village uses profits from village- 
owned businesses, mediates civil disputes and enforces 
governmental policies. See China Villagers, AP Worldstream 
(April 2, 2000)(emphasis added). . . .° 


Whereupon the petitioner requested that the ITA deny a separate 
antidumping-duty rate on the grounds that 

1. Huanri General is owned and controlled by a disguised govern- 
mental entity, the Village Committee. 

2. Huanri General withheld information related to its ownership 
structure and dealings with the town government. 

* oe * 

4. The corrections of Huanri General, Huanri Auto... at the start 
and during verification are so substantial that tainted [sic] the integ- 
rity of their overall responses. 


Plaintiffs Appendix, Pub.Doc. 56, p. 22. 

To the extent the petitioner’s request also pertained to another al- 
leged new PRC shipper, the ITA concurred, but it does not agree with 
regard to Huanri General, to wit: 


... After examining the information provided by the petitioner 
in the context of the laws we have examined in previous NME 
proceedings, we do not have a sufficient basis in this proceeding 


to conclude that the information provided by the petitioner con- 
stitutes grounds for conclusively determining that collectively 
owned companies (such as Huanri General) are controlled de 
jure by the PRC government because the information noted 
above does not directly relate to the company under review. 


2. De Facto Control 


As stated in previous cases, there is some evidence that cer- 
tain enactments of the PRC central government have not been 
implemented uniformly among different sectors and/or jurisdic- 
tions in the PRC.... Therefore, the Department has deter- 
mined that an analysis of de facto control is critical in deter- 
mining whether the respondents are, in fact, subject to a degree 
of governmental control which would preclude the Department 
from assigning separate rates. 


* + * 


... [T]he Department preliminarily finds that Huanri General 
has demonstrated a de facto absence of government control and 
is entitled to a separate rate for . .. several reasons. As detailed 


8 Plaintiffs Appendix, Pub.Doc. 56, pp. 5-6 (underscoring and italics in original). A copy 
of each of the underscored references is appended to this record document. 
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in the verification report and supported by documentation ex- 
amined at verification, Huanri General was set up by the 
Panjacun village committee through capital voluntarily pro- 
vided by all of the inhabitants of Panjacun village. At verifica- 
tion, the Department further clarified that the members of the 
village committee were elected to the committee by the villag- 
ers who also provided the capital to set up Huanri General... . 
Data on the record establishes that the villagers are the long- 
term investors/shareholders in Huanri General and that the 
villagers determine via election the individuals who serve on 
the village committee. Further, the villagers have entrusted the 
village committee to decide how and when Huanri General’s 
profits are to be distributed. In this case, the villagers have in 
fact elected a group within the same village (i.e. the village 
committee) to handle the business decisions and operation 
strategy of the company which is wholly owned by all the vil- 
lagers, some of whom are also elected members of the village 
committee. Based on these facts, we conclude that the central 
government does not control Huanri General’s export activities. 


The petitioner contends... that the village committee is a 
PRC government entity which has a financial relationship with 
the town government and that this link constitutes government 
control of Huanri General’s operations. We have ruled in previ- 
ous NME cases that companies which are either owned by local 
or provincial government entities or the managers of which are 
appointed by the provincial, not the central, government can 
also receive a separate rate if they sufficiently demonstrate 
that they are entitled to one based on the criteria set forth in 
Sparklers and amplified in Silicon Carbide and Furfuryl Alco- 
hol. For example, in one NME case, the Department found 
that[,] although [ ] the local government owned an exporting 
company, that company elected its own management and was 
responsible for all decisions such as determining export prices, 
allocation and retention of profits on export sales, and negotiat- 
ing export sales contracts.... The Department also found in 
another NME case that, although the provincial government 
appointed the management of a company, that company was 
entitled to a separate rate because it was able to demonstrate 
that it solely performed the de facto activities noted above and 
there was no evidence of significant government involvement in 
that company’s business operations. . . . 


With respect to Huanri General, the data on the record dem- 
onstrates that, unlike the situations which existed in Lug Nuts 
and Pure Magnesium, we have no evidence that this company 
is owned by the town government or that its management is ap- 
pointed by the town government. Rather, this company is ulti- 
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mately owned by the villagers of Panjacun village. Moreover, 
the president of the company (who is also the company’s legal 
representative on the company’s business license and was 
elected by the villagers as the chairman of the village commit- 
tee) appoints the managers. Consistent with the facts in Pure 
Magnesium and Lug Nuts, Huanri General in this case has also 
demonstrated that it is responsible for all decisions such as de- 
termining export prices, allocation and retention of profits on 
export sales, and negotiating export sales contracts. Although 
the village committee actually decides how the company’s prof- 
its are to be distributed, we do not find that the village com- 
mittee constitutes a form of central or provincial government 
control over the company, especially since all of the village com- 
mittee members are investors in the company. 


We also are not convinced by the petitioner’s argument that 
the village committee’s dealings with the town government con- 
stitute evidence that the town government controls both the vil- 
lage committee’s and Huanri General’s operations. Based on 
our examination of the village committee’s financial records at 
verification, we found that the village committee is an entity 
which simply pays infrastructure taxes to the town government 
and to which the town government owes money.... Thus, in 
this case, the town government is a debtor to the village com- 
mittee. These activities are no different than those of any com- 
pany paying its taxes and operating a business without govern- 
ment interference in the PRC. Moreover, the information 
provided by Huanri General in its response and amplified 
and/or clarified at verification supports a preliminary finding 
that there is de facto absence of governmental control of the ex- 
port functions of Huanri General. ... Consequently, we have 
preliminarily determined that Huanri General has met the cri- 
teria for the application of separate rates.° 


A subsequent plea by the petitioner that the ITA reconsider this 
preliminary determination as to Huanri General’® was denied, with 
the agency reporting that “[a]ll issues raised in the case briefs are 
addressed in the Decision Memo, which is... adopted by this no- 
tice”, Brake Rotors From the People’s Republic of China: Final Re- 


9 Brake Rotors From the People’s Republic of China: Preliminary Results and Partial Re- 
scission of the Fifth New Shipper Review, 66 Fed.Reg. 29,080, 29,082—83 (May 29, 2001), cit- 
ing, among other precedent, Chrome-Plated Lug Nuts From The P[RC]; Preliminary Results 
of Antidumping Duty Administrative Review, 60 Fed.Reg. 42,504 (Aug. 16, 1995), and Pure 
Magnesium From the P[RC]: Final Results of Antidumping Duty New Shipper Administra- 
tive Review, 63 Fed.Reg. 3,085 (Jan. 21, 1998). The “NME” in this determination is, of 
course, an abbreviation of “nonmarket economy”. 


10 As indicated above, a second enterprise, Beijing Concord Auto Technology Inc., was de- 
nied an individuated antidumping-duty rate. See 66 Fed.Reg. at 44,332. 
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sults and Partial Rescission of Fifth New Shipper Review, 66 
Fed.Reg. at 44,332. This action ensued pursuant to 28 U.S.C. 
§§ 1581(c), 2631(c). 


II 


The courts have affirmed the ITA’s above-stated approach of re- 
quiring that an NME entity like Huanri General “provide de jure 
and de facto evidence of an absence of government control over [it]s 
export activities.” E.g., Sigma Corp. v. United States, 117 F.3d 1401, 
1405-07 (Fed.Cir. 1997); Coalition for the Preservation of American 
Brake Drum & Rotor Aftermarket Mfrs. v. United States, 23 CIT 88, 
100-01, 44 F.Supp.2d 229, 242-43 (1999)[hereinafter referred to as 
“Coalition Case IT”). 

Here, the plaintiff Coalition contends that the agency did not fully 
follow its own, established approach. With regard to the de jure test, 
it points out, inter alia, that the 


Chinese law that regulates the establishment and functioning 
of village committees...is the Organic Law of the Village 
Committee of the P[RC] ... , effective since June Ist, 1988. ... 
Huanri General did not provide to the Department the Village 
Committee law, although Plaintiff brought this issue to the De- 
partment’s attention in a letter dated May 2, 2001, before the 
Department’s deadline for the preliminary determination, and 


again in Plaintiffs case brief dated July 16, 2001. ... The fail- 
ure of Huanri General to supply this law, which appears to be 
easily obtainable since Plaintiff was able to locate it, was a ma- 
jor omission in Huanri General’s response. 


Plaintiffs Memorandum of Law, p. 9 (emphasis in original, cita- 
tions omitted). As for the analysis de facto, the plaintiff argues that 
the ITA’s verification report itself contains sufficient evidence of gov- 
ernment control of Huanri General to deny the company a separate 
antidumping-duty rate. See generally id. at 10-17. 


A 


According to the court in Coalition Case II, to determine whether 
or not de jure government control exists, the ITA examines evidence 
of: 


(1) An absence of restrictive stipulations associated with an 
individual exporter’s business and export licenses; 


(2) any legislative enactments decentralizing control of com- 
panies; or 


(3) any other formal measures by the government decentral- 
izing control of companies. 
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23 CIT at 101, 44 FSupp.2d at 242-43, citing Final Determination of 
Sales at Less Than Fair Value: Sparklers from the People’s Republic 
of China, 56 Fed.Reg. 20,588 (May 6, 1991); Air Products & Chemi- 
cals, Inc. v. United States, 22 CIT 433, 14 F.Supp.2d 737 (1998). 

That kind of evidence is in short supply in the record at bar. 
Rather, the defendant relies on the conclusions set forth in the agen- 
cy’s Preliminary Results, supra, and then reformulated in the Issues 
and Decision Memorandum (“DecMemo”)" adopted by the Final Re- 
sults. Indeed, the defendant repeats the position now that it was 
“unnecessary”’” to produce for examination the PRC’s Organic Law 
of the Village Committee.’* That is, “this law in and of itself is not 
dispositive of de jure government control”. Plaintiffs Appendix, 
Pub.Doc. 77 (DecMemo, p. 5). Perhaps, but the impression the Pre- 
liminary Results attempt to foment, 66 Fed.Reg. at 29,082, that the 
agency has “analyzed” this law is not supported by the prior proceed- 
ings referred to therein, namely, Final Determination of Sales at 
Less Than Fair Value: Furfuryl Alcohol From the People’s Republic of 
China, 60 Fed.Reg. 22,544 (May 8, 1995), and Preliminary Determi- 
nation of Sales at Less Than Fair Value and Postponement of Final 
Determination: Certain Partial-Extension Steel Drawer Slides With 
Rollers from the People’s Republic of China, 60 Fed.Reg. 29,571 
(June 5, 1995). Neither they nor any other PRC-based proceedings 
appear to have considered that country’s village committee law in 
particular. Furfuryl Alcohol, for example, refers to the Law of the 
P[RC] on Industrial Enterprises Owned by the Whole People (April 


11 See Plaintiff's Appendix, Pub.Doc. 77 

12Tefendant’s Response in Opposition to Plaintiffs’ Motion for Judgment Upon the 
Agency Record [hereinafter referred to as “Defendant’s Memorandum”], p. 13, citing the De- 
cision Memorandum, p. 5. 


13Cf, 19 U.S.C. §§ 1677e(a) and (b) re consequences of failure to produce requested in- 
formation. Two other points asserted in support of the ITA’s determination de jure are out of 
place, to wit: 


Commerce also verified that the Panjacun village committee fell among those elected by 
the local villagers and not those appointed by any level of the Chinese government|,] 


and 


Commerce explained that the agency’s practice since 1995 did not foreclose the use of 
separate rates for municipal or provincial government controlled exporters. 


Defendant’s Memorandum, pp. 13-14. But they are relevant to the analysis of de facto 
control. As this court has opined, it must evaluate the validity of an ITA determination on 
the basis of the reasoning presented in the decision itself. Neenah Foundry Co. v. United 
States, 25 CIT , —__.., 142 FSupp.2d 1008, 1020-21 (2001), relying on Hoogovens 
Staal BV v. United States, 24 CIT 44, 86 F.- Supp.2d 1317 (2000). 


... While the court will uphold a decision of less-than-ideal clarity if the agency’s path 
may be reasonably discerned, e.g., Colorado Interstate Gas Co. v. FPC, 324 U.S. 581, 595 
(1945), it may not conjure a reasoned basis for the agency’s action that Commerce itself 
has not given. SEC v. Chenery Corp., 332 U.S. 194, 196-97 (1947). See also Hoogovens 
Staal BV v. United States, 22 CIT 139, 142, 4 FSupp.2d 1213, 1219 (1998). 


Ibid. 
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13, 1988), the Regulations for Transformation of Operational Mecha- 
nism of State-Owned Industrial Enterprises (Aug. 23, 1992), the 
Temporary Provisions for Administration of Export Commodities 
(Dec. 21, 1992), and to the Emergent Notice of Changes in Issuing 
Authority for Export Licenses Regarding Public Quota Bidding for 
Certain Commodities (April 1994). See 60 Fed.Reg. at 22,544. Steel 
Drawer Slides added to this list the Law of the P[RC] on Chinese- 
Foreign Contractual Joint Ventures (April 13, 1988) and the Foreign 
Trade Law of the P[RC] (May 12, 1994). See 60 Fed.Reg. at 29,573. 
In fact, of the five PRC laws referenced in the agency record now at 
bar, only two, the 1988 law with regard to industrial enterprises 
owned by the whole people and the 1992 transformation regulations, 
were apparently considered in those cited, prior ITA proceedings. In 
short, defendant’s attempted impression does not withstand this 
court’s scrutiny. 

Moreover, the investigations in Furfuryl Alcohol and Steel Drawer 
Slides entailed enterprises “owned by the whole people”, the latter 
also involving joint ventures within the purview of the above-noted 
PRC Administrative Regulations Governing the Registration of Le- 
gal Corporations, whereas Huanri General alleges itself to be a 
collectively-owned enterprise, another and separate category of com- 
pany according to those regulations. Indeed, given that their six enu- 
merated categories of endeavor are set forth in the disjunctive, and 
only one thereof, number (5), is deemed “private”, it can be assumed 
that all the other kinds are distinct forms of the Chinese people’s 
business. That the ITA has investigated some of them does not fore- 
close necessary inquiry as to a different kind, not yet considered by 
the agency de jure. What that other investigation does foreclose, 
however, is that a reasonable mind might accept it on its face as ad- 
equate analysis of a disparate legal status. Cf. Consolidated Edison 
Co. v. NLRB, 305 U.S. 197, 229 (1938). 

Whatever the interpretation of the statutory standard of review in 
trade cases like this per 19 U.S.C. § 1516a(b)(1)(B)G), this court can- 
not and therefore does not conclude that the ITA’s refusal to even 
look at the PRC law that may well govern the kind of enterprise un- 
der review for the first time herein was in accordance with law gov- 
erning this case. 


B 


The plaintiff is of the view that the agency’s separate-rate test 
should not be limited to proving absence of national-government 
ownership but should be applied to whatever level of governmental 
control is implicated. See Plaintiffs Memorandum of Law, p. 5. The 
court concurs, given the broad statutory and concomitant adminis- 
trative caution about a nonmarket economy, supra, and the 
longstanding emphasis of the Communist Party on the “grass roots” 
of China. See, e.g., Preface I to Socialist Upsurge in China’s Country- 
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side (Sept. 25, 1955), V Selected Works of Mao Tse-Tung, p. 237 (1st 
ed. Foreign Language Press Peking 1977). Indeed, as quoted above, 
the ITA’s staff verification report commences with the “significant” 
finding that Huanri General is owned and controlled by the 
Panjacun village committee, which has a relationship with the 
Tushan town government, and accordingly, “the Department must 
consider whether the company sufficiently demonstrated its entitle- 
ment to a separate rate.” 

In its final analysis, the agency concedes that “the information in 
the record suggests that the village committee could be a form of 
government depending on the township and/or province in which it 
is located”. Plaintiffs Appendix, Pub.Doc. 77 (DecMemo, p. 5). That 
analysis recites the representation of the respondent Huanri Gen- 
eral that the “townships are run by officials who are selected by 
Communist Party-dominated local legislatures”’*, and this court un- 


derstands that Shandong is one of China’s most important provinces 
for industry. See, e.g., Hong Kong Trade Development Council, Mar- 
ket Profiles on Chinese Citizs & Provinces (visited March 24, 2004) 
<http://www.tdctrade.com/mktprof/china/mpzhj.htm>. Hence, the 
ITA “determined that an analysis of de facto control is critical”!® in 
this matter and proceeded to point out that it 


typically considers four factors in evaluating whether each re- 
spondent is subject to de facto governmental control of its ex- 
port functions: (1) Whether the export prices are set by, or sub- 
ject to the approval of, a governmental authority; (2) whether 
the respondent has authority to negotiate and sign contracts 
and other agreements; (3) whether the respondent has au- 
tonomy from the government in making decisions regarding the 
selection of management; and (4) whether the respondent re- 
tains the proceeds of its export sales and makes independent 
decisions regarding the disposition of profits or financing of 
losses. 


66 Fed.Reg. at 29,082. Cf Coalition Case II, 23 CIT at 101, 44 
F.Supp.2d at 248. Such consideration led the staff to conclude that 
Huanri General demonstrated a de facto absence of government con- 
trol of its export function and was therefore entitled to a separate 
antidumping-duty rate. See Plaintiffs Appendix, Pub. Doc. 77 
(DecMemo, p. 5). 

The dispositive Decision Memorandum upon which the ITA finally 
relies barely addresses the foregoing four factors postulated in the 


14 Plaintiff's Appendix, Pub.Doc. 77 (DecMemo, p. 4). 
1566 Fed.Reg. at 29,082. 
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agency’s Preliminary Results. Rather, it states with approval the 
staff verification that Huanri General 


was set up by the Panjacun village committee through capital 
voluntarily provided by all of the inhabitants of Panjacun vil- 
lage. 


Id. at 4 (emphasis added). This collectively-owned enterprise thus 
may be a most-perfect form of communism in action. As such, there 
would seem to be little room to differentiate between the business of 
Huanri General and that of the village and governing village com- 
mittee, e.g.: 


The financial records of Huanri General and the village com- 
mittee examined at verification all indicated that the villagers 
have entrusted the village committee to decide how and when 
Huanri General’s profits are to be distributed. Specifically, the 
village committee has been entrusted to handle the business 
decisions and operation strategy of the company which is 
wholly owned by all the villagers, some of whom are also 
elected members of the village committee. 


Id. Whereupon the memorandum continues that these facts “suggest 
that the central government does not control Huanri General’s ex- 
port activities”’®: 


... Although the village committee actually decides how the 
company’s profits are to be distributed, we do not find that the 
village committee constitutes a form of central or provincial 
government control over the company, especially because all of 
the village committee members are investors in the company.*” 


But the linchpin to this thesis is missing, namely, the village com- 
mittee law, which may or may not be a promulgation of the central 
government and which may or may not provide that government or a 
subordinate, even grass-roots village, government with ultimate, 
nonmarket control. In short, as is true de jure, without the content of 
that law and the ITA’s analysis of the meaning thereof on the record 
herein, this court is unable to affirm the foregoing de facto reason- 
ing. This is the case now because none of the prior cases cited by the 
defendant or reviewed by the court has considered the nature and 
impact of that particular law under the U.S. statute that requires 
the ITA to take the extent of home-market government ownership or 
control carefully into account. See 19 U.S.C. § 1677(18)(B). 


16 Plaintiff's Appendix, Pub.Doc. 77 (DecMemo, p. 4). 


17]Jd. at 5. The Decision Memorandum also rejects the petitioner’s contention that the 
Panjacun village committee is controlled by the Tushan town government. See id. 
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Ill 


In view of the foregoing, plaintiffs motion for judgment upon the 
agency record must be granted at least to the extent of remand to 
the ITA for reconsideration of its determination to grant Shandong 
Laizhou Huanri Group General Co. a separate antidumping duty 
rate in the absence of the company’s production of the PRC’s Organic 
Law of the Village Committee and any agency analysis thereof. The 
defendant may have 90 days to reopen the record in this regard and 
to report to the court the results of any reconsid eration thereof, 
whereupon the plaintiff may comment within 30 days of receipt. 
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